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WAGES AND HOURS 24.16. 111
Sub- Chapter 1
An | ntroductory Statenent

24.16.101 GENERAL STATEMENT (1) The Montana M ni num Wage and COvertine
Conpensation Act is a Mntana statute of general application which
est abl i shes m ni rum wage and overtine pay that apply as provided in the | aw

Al'l  enployees are subject to the prescribed |abor standards unless
specifically exenpted from them Enpl oyers having such enployees are
required to conply with the law s provisions in this regard unless relieved
t herefrom by sone exenption in the | aw

(2) These interpretations and regul ations contain the construction of
the | aw which the comm ssioner believes to be correct and which will guide
himin the performance of his duties under the law, unless and until he is
ot herw se directed by authoritative decisions of the courts or he concl udes
upon re-exam nation of a regulation or interpretation that it is incorrect.
The interpretations contained herein may be nodified, anended, rescinded, or
determ ned by judicial authority to be incorrect. (H story: Sec. 39-3-402
MCA; |1 MP, Sec. 39-3-401 MCA;, NEW 12/31/72.)

24.16.102 GENERAL TERMS USED (1) "Adm ni strator” neans the
adm ni strator of the enploynent relations division, Mntana departnent of
| abor and industry. The comm ssioner of |abor and industry has del egated to
the admi nistrator the functions vested in him

(2) "Division" neans the enploynent relations division of the Mntana
departnent of |abor and industry. (H story: Sec. 39-3-403 MCA, | MP, Sec.
39-3-401 et seq. MCA; Eff. 12/31/72.)

Rul es 24.16. 103 through 24.16.110 reserved

24.16.111 STATUS OF CERTAI N PERSONAL ASSI STANTS FOR THE PURPCSE OF WAGE
AND HOUR LAWS (1) For the purposes of wage and hour |aws, a person with a
di sability who receives services of a personal assistant or an imredi ately
i nvol ved representative of the disabl ed person, such as a parent or guardi an,
is not the enployer of the personal assistant despite the exercise of control
over the selection, managenent and supervision of the personal assistant if:

(a) the personal assistant is providing services to the disabled person
pursuant to 53-6-145, MCA, and rules adopted by the departnent of public
heal th and human services inplenenting that statute; and
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24.16.111 LABOR AND | NDUSTRY

(b) the personal assistant is the enployee of another person or entity
that has the right to exercise an enployer's control over the personal
assistant, including the right to discipline and termnate enploynent.

(H story: Sec. 53-6-145 MCA. IMP, Sec. 53-6-145 MCA, NEW 1995 MAR p. 2145,
Eff. 10/13/95.)
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WAGES AND HOURS 24.16. 202
Sub- Chapter 2

Executive, Adnmi nistrative and Professional,
Defining the Terns

24.16.201 EXECUTIVE (1) The term "enployee enployed in a bona fide
executive * * * capacity” in Section 39-3-406(1)(j) MCA of the Montana
M ni rum Wage and Overtinme Conpensation Act shall nean any enpl oyee:

(a) \Whose primary duty consists of the managenent of the enterprise in
whi ch he is enployed or of a customarily recogni zed departnent or subdivision
t hereof; and

(b) W customarily and regularly directs the work of two or nore other
enpl oyees therein; and

(c) Wo has the authority to hire or fire other enployees or whose
suggestions and recommendations as to the hiring or firing and as to the
advancenment and pronotion or any other change of status of other enployees
will be given particular weight; and

(d) Who customarily and regularly exercises discretionary powers; and

(e) Wio does not devote nore than 20 percent or in the case of an
enpl oyee of a retail or service establishnment who does not devote as nuch as
40 percent, of his hours of work in the workweek to activities which are not
directly and closely related to the performance of the work described in
subsections (a) through (d) of this section:

Provided, that this paragraph shall not apply in the case of an
enployee who is in sole charge of an independent establishment or a
physical |y separated branch establishnment, or who owns at |east a 20 percent
interest in the enterprise in which he is enployed; and

(f) Wio is conmpensated for his services on a salary basis at a rate of
not less than $150 per week, exclusive of board, |odging, or other
facilities:

Provi ded, that an enployee who is conpensated on a salary basis at a
rate of not |ess than $200 per week, exclusive of board, |odging, or other
facilities, and whose primary duty consists of the mnmanagenent of the
enterprise in which he is enployed or a customarily recogni zed departnent or
subdi vi si on thereof, and includes the customary and regul ar direction of the
work of two or nore other enployees therein, shall be deened to neet all of
the requirenents of this section. This subsection (1) (f) shall not apply to
enpl oyees whose salary or wages are fixed by |egislative action. (History:
Sec. 39-3-403, MCA; | MP, Sec. 39-3-406(1)(j); EMERG NEW Eff. 5/6/73; AM,
Eff. 10/5/73.)

24.16.202 ADM NI STRATIVE (1) The term "enpl oyee enployed in a bona fide
* * * gdministrative * * * capacity” in Section 39-3-406(1)(j) MCA of the
Mont ana M ni num Wage and Overtime Conpensation Act.
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24.16. 203 LABOR AND | NDUSTRY

shall nean any enpl oyee whose primary duty consists of the performance of
of fice or nonmanual work directly related to nanagenent policies or general
busi ness operations of his enployer or his enployer's custoners,

(2) Wo customarily and regularly exercises discretion and i ndependent
j udgment ; and

(3) (a) Wo regularly and directly assists a proprietor, or an
enpl oyee enployed in a bona fide executive or admnistrative capacity (as
such terns are defined in the regulations of this subpart), or

(b) Who perfornms under only general supervision work al ong specialized
or technical lines requiring special training, experience, or know edge, or

(c) Wo executes under only general supervision special assignnments and
t asks;

(4) \Who does not devote nore than 20 percent or, in the case of an
enpl oyee of a retail or service establishnment, who does not devote as nuch as
40 percent, of his hours worked in the workweek to activities which are not
directly and closely related to the performance of the work described in
paragraph (1) of this section; and

(5) Wo is conpensated for his services on a salary or fee basis at a
rate of not |ess than $150 per week, exclusive of board, |odging, or other
facilities, or

Provi ded, that an enpl oyee who is conpensated on a salary or fee basis
at a rate of not less than $200 per week, exclusive of board, |odging, or
other facilities and whose primary duty consists of the perfornmance of work
descri bed in paragraph (1) of this section, which includes work requiring the
exerci se of discretion and i ndependent judgnent, shall be deened to neet all
of the requirenments of this section. This subsection (5) shall not apply to
enpl oyees whose salary or wages are fixed by |egislative action. (History:
Sec. 39-4-403, MCA; | MP, Sec. 39-4-406(1)(j), MCA;, EMERG NEW Eff. 5/6/73;
AVD, Eff. 10/5/73.)

24.16. 203 PROFESSIONAL (1) The term "enpl oyee enployed in a bona fide
* * * professional capacity" in Section 39-3-406(1)(j) MCA of the Mntana
M ni rum Wage Law shall nean any enpl oyee:

(a) Whose primary duty consists of the performance of:

(i) Wbrk requiring know edge of an advanced type in a field of science
or learning customarily acquired by a prolonged course of specialized
intellectual instruction and study, as distinguished froma general academc
education and froman apprenticeship, and fromtraining in the performance of
routi ne nental, manual, or physical processes, or

(ii) Work that is original and creative in character in a recognized
field of artistic endeavor (as opposed to work which can be produced by a
person endowed with general manual or intellectual ability and training),
i magi nation, or talent of the enployee, or
24-938 7/ 1/ 80 ADM NI STRATI VE RULES OF MONTANA
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(b) Whose work requires the consistent exercise of discretion and
judgnment in its performance; and

(c) Wiose work is predominantly intellectual and varied in character
(as opposed to routine nental, manual, nechanical, or physical work) and is
of such character that the output produced or the result acconplished cannot
be standardized in relation to a given period of tine; and

(d) Who does not devote nore than 20 percent of his hours worked in the
wor kweek to activities which are not an essential part of and necessarily
incident to the work described in paragraphs (a) through (c) of this section;
and

(e) W is conpensated for his services on a salary or fee basis at a
rate of not |ess than $150 per week, exclusive of board, |odging, or other
facilities:

Provi ded, that this paragraph shall not apply in the case of an enpl oyee
who is the holder of a valid license or certificate permtting the practice
of law or nedicine or any of their branches and who is actually engaged in
the practice thereof, nor in the case of an enpl oyee who is the holder of the
requi site academ c degree for the general practice of nedicine and is engaged
in an internship or resident program pursuant to the practice of nedicine or
any of its branches, and

Provided further, that an enpl oyee who is conpensated on a salary or fee
basis at a rate of not |ess than $200 per week, exclusive of board, | odging,
or other facilities, and whose primary duty consists of the performance of
wor k described in paragraph (1) of this section which includes work requiring
t he consistent exercise of discretion and judgnent, or of work requiring
invention, imagination, or talent in a recognized field of artistic endeavor,
shall be deened to neet all of the requirements of this section. Thi s
subsection (1) (e) shall not apply to enpl oyees whose salary or wages are
fixed by |egislative action. (H story: Sec. 39-1-403, MCA; IMP, Sec. 39-4-
406(1)(j), MCA EMERG NEW Eff. 8/6/73; AVD, Eff. 10/5/73.)

24.16.204 EVMPLOYEE EMPLOYED IN A BONA FIDE EXECUTIVE CAPACITY (1)
Section 39-4-406(1)(j) MCA of the Montana M ni num Wage Law, exenpts fromthe
wage and hour provisions of the Law "any enployee enployed in a bona fide
executive, admnistrative, or professional capacity" (as such terns are
defined and delimted fromtine to tine by regulations of the Adm nistrator,
subject to the provisions of the Adm nistrative Procedure Act, except that an
enpl oyee of a retail or service establishnent shall not be excluded fromthe
definition of enployee enployed in a bona fide executive or adm nistrative
capacity because of the nunber of hours in his workweek which he devotes to
activities not directly or closely related to the performance of executive or
adm nistrative activities, if less than 40 per centumof his hours worked in
t he wor kweek are devoted to such activities).
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(a) The duties and responsibilities of an exenpt executive enpl oyee are
described in subsection (a) through (d) of ARM 24.16.201. Subsection (e) of
ARM 24.16. 201 contains anong other things, percentage limtations on the
anount of time which an enployee nmay devote to activities "which are not
directly and closely related to the performance of the work described in
par agraphs (a) through (d) of that section. For convenience in discussion,
the work described in paragraphs (a) through (d) of ARM 24.16.201 and the
activities directly and closely related to such work will be referred to as
"exenmpt" work, while other activities will be referred to as "nonexenpt"
wor K.

(2) In the usual situation the determ nation of whether a particular
kind of work is exenpt or nonexenpt in nature is not difficult. |In the vast
majority of cases the bona fide executive enpl oyee perfornms nanagerial and
supervi sory functions which are easily recognized as within the scope of the
exenpti on.

(a) For exanple, it is generally clear that work such as the foll ow ng
is exenpt work when it is perforned by an enpl oyee in the managenent of his
departnment or the supervision of the enployees under him I nt ervi ew ng,
selecting and training of enployees; setting and adjusting their rates of pay
and hours of work; directing their work; maintaining their production or
sales records for wuse in supervision or control; appraising their
productivity and efficiency for the purpose of recommendi ng pronotions or
ot her changes in their status; handling their conplaints and grievances and
di sciplining them when necessary; planning the work; determning the
techni ques to be used; apportioning the work anong the workers; determ ning
the type of materials, supplies, nmachinery or tools to be used or nerchandi se
to be bought, stocked and sold; controlling the flow and distribution of
materials or nerchandi se and supplies providing for the safety of the nen and
property.

(3) A determ nation of whether an enployee has nanagenent as his
primary duty nust be based on all the facts in a particular case. The anount
of time spent in the performance of the managerial duties is a useful guide
i n determ ni ng whet her managenent is the primary duty of an enployee. 1In the
ordinary case it may be taken as a good rule of thunb that primary duty neans
the major part, or over 50 percent, of the enployees tinme. Thus, an enpl oyee
who spends over 50 percent of his tinme in managenent woul d have nmanagenent as
his primry duty. Time alone, however, is not the sole test, and in
situations where the enpl oyee does not spend over 50 percent of his tinme in
manageri al duties, he m ght neverthel ess have nanagenent as his prinmary duty
if the other pertinent factors support such a concl usion. Sonme of these
pertinent factors are the relative inportance of the frequency with which the
enpl oyee exercises discretionary powers, his relative freedom from
supervi sion, and the relationship between his
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salary and the wages paid other enployees for the kind of nonexenpt work
performed by the supervisor

(4) Departnent or subdivision.

(a) In order to qualify under ARM 24.16.201 the enpl oyees nanageri a
duties nust be perforned with respect to the enterprise in which he is
enpl oyed or a customarily recogni zed departnent or subdivision. The phrase
"a customarily recognized departnent or subdivision® is intended to
di stingui sh between a nere collection of nmen assigned fromtine to tine to a
specific job or series of jobs and a unit wth permanent status and function.

In order properly to classify an individual as an executive he nust be nore
than nerely a supervisor of two or nore enployees; nor is it sufficient that
he nmerely participates in the managenent of the unit. He nust be in charge
of and have as his primary duty the managenent of a recognized unit which has
a continuing function.

(b) In the vast majority of cases there is no difficulty in determ ning
whet her an individual is in charge of a customarily recogni zed departnent or
subdi vision of a departnent. For exanple, it is clear that where an
enterprise conprises nore than one establishnment, the enployee in
charge of each establishnent may be considered in charge of a subdivision of
the enterprise. Questions arise principally in cases involving supervisors
who work outside the enployer's establishnment, nove from place to place, or
have different subordinates at different tines.

(c) In such instances, in determning whether the enployee is in charge
of a recognized unit with a continuing function, it is the Dwvision's
position that the wunit supervised need not be physically wthin the
enpl oyer's establishment and may nove from place to place, and that
continuity of the same subordi nate personnel is not absolutely essential to
t he existence of a recognized unit with a continuing function, although in
the ordinary case a fixed location and continuity of personnel are both
hel pful in establishing the existence of such a unit. The follow ng exanpl es
will illustrate these points.

(d) The projects on which an individual in charge of a certain type of
work is enployed may occur at different |ocations, and he may even hire nost
of his work force at these |ocations. The nmere fact that he noves his
| ocation would not invalidate his exenption if there are other factors which
show that he is actually in charge of a recognized unit with a continuing
function in the organization.

(e) Nor will an otherw se exenpt enployee |ose the exenption nerely
because he draws the nen under his supervision froma pool, if other factors
are present which indicate that he is in charge of a recognized unit with a
continuing function. For instance, if this enployee is in charge of the unit
whi ch has the continuing responsibility
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for making all installations in a particular city or a designated portion of
a city, he would be in charge of a departnent or subdivision despite the fact
that he draws his subordinates froma pool of avail able nen.

(f) It cannot be said, however, that a supervisor drawn froma pool of
supervi sors who supervi ses enpl oyees assigned to himfroma pool and who is
assigned a job or a series of jobs fromday to day or week to week has the
status of an executive. Such an enployee is not in charge of a recogni zed
unit with a continuing function.

(5) Two or nore other enployees.

(a) An enployee will qualify as an "executive" under ARM 24.16.201 only
if he customarily and regularly supervises at least two fulltinme enpl oyees or
the equivalent. For exanple, if the "executive" supervises one full-tine
and two part-tine enpl oyees of whom one works norning and one, afternoons; or
four part-tinme enpl oyees, two of whomwork nornings and two afternoons, this
requi renent would be nmet. The "equivalent” of two full-tinme enployees can
therefore be net by part-tinme enpl oyees who do work a nunmber of hours equal
to the nunber of hours that would nornmally be worked by two fulltine
enpl oyees.

(b) The enpl oyees supervi sed nust be enployed in the departnent which
t he "executive" is managi ng.

(c) It has been the experience of the Divisions that a supervisor of as
few as two enpl oyees usually perfornms non- exenpt work in excess of the
general 20 percent tol erance provided in ARM 24. 16. 201.

(d) In a large machine shop there may be a machi ne-shop supervisor and
two assistant mnachi ne-shop supervisors. Assuming that they neet all the
qualifications of ARM 24.16.201 and particularly that they are not working
foremen, they should certainly qualify for the exenption. A small departnent
ina plant or in an office is usually supervised by one person. Any attenpt
to classify one of the other workers in the departnent as an executive nerely
by giving himan honorific title such as assistant supervisor wll al nost
inevitably fail as there will not be sufficient true supervisory or other
managerial work to keep two persons occupied. On the other hand, it is
incorrect to assune that in a large departnent, such as a large shoe
departnment in a retail store which has separate sections for nen's, wonen's
and children's shoes, for exanple, the supervision cannot be distributed
anong two or three enployees, conceivably anong nore. In such instances,
assumng that the other tests are net, especially the one concerning the
performance of nonexenpt work, each such enployee "customarily and regul arly
directs the work of two or nore other enployees therein".

(e) An enployee who nerely assists the manager or buyer of a particul ar
departnment and supervises two or nore enployees only in the actual manager's
or buyer's absence, however, does not neet this requirenment. For exanple,
where a single unsegregated departnment, such as a wonen's sportswear depart-
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ment or a nen's shirt departnent in a retail store, is managed by a buyer
with the assistance of one or nore assistant buyers, only one enpl oyee, the
buyer, can be considered an executive, even though the assistant buyers at
ti mes exercise some managerial and supervisory responsibilities. A shared
responsibility for the supervision of the sane two or nore enployees in the
sane departnent does not satisfy the requirenment that the enployee
"customarily and regularly directs the work of two or nore enployees
therein".

(6) Authority to hire or fire. ARM24.16.201 requires that an exenpt
executive enpl oyee have the authority to hire or fire other enployees or that
his suggestions and recomendations as to hiring or firing and as to
advancenent and pronotion or any other change of status of the enpl oyees whom
he supervises will be given particular weight. Thus, no enpl oyee, whether
high or lowin the hierarchy of managenent, can be consi dered as enpl oyed in
a bona fide executive capacity unless he is directly concerned either with
the hiring or the firing and other change of status of the enpl oyees under
hi s supervision, whether by direct action or by reconmendation to those to
whom the hiring and firing functions are del egat ed.

(7) Discretionary powers.

(a) Subsection (d) of ARM 24.16.201 requires that an exenpt executive
enpl oyee customarily and regul arly exercise discretionary powers. A person
whose work is so conpletely routinized that he has no discretion does not
qualify for exenption

(b) The phrase "customarily and regularly” signifies a frequency which
nmust be greater than occasional but which, of course, may be |ess than
const ant . The requirement will be nmet by the enployee who normally and
recurrently is called upon to exercise and does exercise discretionary powers
in the day-to-day performance of his duties. The requirenment is not net by
t he occasi onal exercise of discretionary powers.

(8 Wirk directly and closely rel at ed.

(a) This phrase brings within the category of exenpt work not only the
actual managenent of the departnment and the supervision of the enployees
therein, but also activities which are closely associated wth the
performance of the duties involved in such managerial and supervisory
functions or responsibilities. The supervision of enployees and the
managenent of a departnent include a great many directly and closely rel ated
tasks which are different from the work performed by subordinates and are
commonl y perfornmed by supervisors because they are hel pful in supervising the
enpl oyees or contribute to the snmooth functioning of the departnment for which
they are responsible. Frequently such exenpt work is of a kind which in
establ i shnments that are organized differently, or which are |arger and have
greater specialization of function, may be perfornmed by a nonexenpt enpl oyee
hired especially for that purpose. Illustration
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will serve to nmake clear the neaning to be given the phrase "directly and
closely rel ated".

(b) Keeping basic records of working tine, for exanple, is frequently
perfornmed by a tinmekeeper enployed for that purpose. |In such cases the work
is clearly not exenpt in nature. |In other establishnents which are not |arge
enough to enploy a tinekeeper, or in which the tinmekeeping function has been
decentral i zed, the supervisor of each departnment keeps the basic tine records

of his own subordinates. In these instances, as indicated above, the
ti mekeeping is directly related to the function of managing the particul ar
departnment and supervising its enployees. However, the preparation of a

payroll by a supervisor, even the payroll of the enployees under his
supervi si on, cannot be considered to be exenpt work, since the preparation of
a payroll does not aid in the supervision of the enployees or the nanagenent
of the departnment. Simlarly, the keeping by a supervisor of production or
sal es records of his own subordinates for use in supervision or control would
be exenpt work, while the maintenance of production records of enployees
under his direction would not be exenpt work.

(c) Another exanple of work which may be directly and closely rel ated
to the performance of managenent duties is the distribution of materials or
mer chandi se and supplies. Maintaining control of the flow of materials or
nmer chandi se and supplies in a departnment is ordinarily a responsibility of

t he manageri al enployee in charge. In many nonnercantil e establishnents the
actual distribution of materials is perforned by nonexenpt enployees under
the supervisor's direction. |In other establishnents it is not unconmon to
| eave the actual distribution of materials and supplies in the hands of the
supervisor. In such cases it is exenpt work since it is directly and closely
related to the managerial responsibility of mintaining the flow of
materials. In a large retail establishment, however, where the repl enishing

of stocks of mnmerchandise on the sales floor is customarily assigned to a
nonexenpt enpl oyee, the performance of such work by the nmanager or buyer of
the departnment is nonexenpt. The anount of time the manager or buyer spends
in such work nust be offset against the statutory tol erance for nonexenpt
wor k.  The supervision and control of a flow of nerchandise to the sales

floor, of course, is directly and closely related to the nanageri al
responsi bility of the manager or buyer.

(d) Setup work is another illustration of work which may be exenpt
under certain circunstances if perforned by a supervisor. The nature of

setup work differs in various industries and for different operations. Sone
setup work is typically performed by the sane enployees who perform the
"production” work; that is, the enpl oyee who operates the nmachine al so "sets
it up” or adjusts it for the particular job at hand. Such setup work is part
of the production
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operation and is not exenpt. In other instances the setting up of the work
is a highly skilled operation which the ordinary production work or machine
tender typically does not perform In sonme plants, particularly | arge ones,
such setup work may be perforned by enployees whose duties are not

supervisory in nature. |In other plants, however, particularly small plants,
such work is a regular duty of the executive and is work performance of his
subordinates and for the adequacy of the final product. Under such

circunstances it is exenpt work.

(e) Simlarly, a supervisor who spot checks and exam nes the work of
his subordinates to determne whether they are performng their duties
properly, and whether the product is satisfactory, is perform ng work which
is directly and closely related to his managerial and supervisory functions.

However, this kind of exam ning and checki ng nust be distinguished fromthe
kind which is nornmally perforned by an "exam ner," "checker," or "inspector,"
and which is really a production operation rather than a part of the
supervisory function. Likew se, a departnent nmanager or buyer in a retail or
service establishnment who goes about the sales floor observing the work of
sal es personnel under his supervision to determne the effectiveness of their
sal es techni ques, checking on the quality of custoner service being given, or
observing custoner preferences and reactions to the lines, styles, types,
colors, and quality of the nerchandise offered, is performng work which is
directly and closely related to his nmanagerial and supervisory functions.
Hi s actual participation, except for supervisory training or denonstration
purposes, in such activities as nmaking sales to custonmers, replenishing
stocks or nerchandi se on the sales floor, renoving nerchandise fromfitting
roons and returning to stock or shelves, however, is not. The amount of tine
a manager or buyer spends in the performance of such activities nust be
included in conputing the percentage limtation on nonexenpt worKk.

(f) Watching machines is another duty which may be exenpt when
performed by a supervisor under proper circunstances. Qoviously the nere
wat chi ng of machines in operation cannot be consi dered exenpt work where, as
in certain industries in which machinery is largely automatic, it is an
ordi nary production function. Thus, an enpl oyee who watches machi nes for the
pur pose of seeing that they operate properly or for the purpose of naking
repairs or adjustnents is perform ng nonexenpt work. On the other hand, a
supervi sor who watches the operation of the machinery in his departnent in
t he sense that he "keeps an eye out for trouble"” is performng work which is
directly and closely related to his managerial responsibilities. Making an
occasional adjustnment in the machinery under such circunstances is also
exenpt work

(g) A work of <caution is necessary in connection wth these
illustrations. The recordkeeping, material distribut-
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ing, setup work, machine watching and adjusting, and inspecting, exam ning,
observing and checking referred to in the exanples of exenpt work are
presumably the kind which are supervisory and managerial functions rather
than nerely "production” work. Frequently it is difficult to distinguish the
manageri al type fromthe type which is a production operation. 1n deciding
such difficult cases it should be borne in mnd that it is one of the
obj ectives of ARM 24.16. 201 to exclude fromthe definition foreman who hol d
"dual " or conbination jobs. Thus, if work of this kind taxes up a |arge part
of the enployee's tine it would be evidence that nmanagenent of the departnent
is not the primary duty of the enployee, that such work is a production
operation rather than a function directly and closely related to the
supervisory or managerial duties, and that the enployee is in reality a
conbi nation foreman "setup” man, foreman-nmachi ne adjuster (or nechanic), or
f oreman- exam ner, floorman-sal esperson, etc., rather than a bona fide
executive.

(9) Energencies

(a) Under certain occasional energency conditions, wrk which is
normal |y perfornmed by nonexenpt enployees and i s nonexenpt in nature will be
directly and closely related to the performance of the exenpt functions of
managenent and supervision and will therefore be exenpt work. In effect,
this neans that a bona fide executive who perforns work of a normally
nonexenpt nature on rare occasions because of the existence of a real
energency will not, because of the performance of such energency work, |ose
t he exenption. Bona fide executives include anong their responsibilities the
safety of the enployees under their supervision, the preservation and
protection of the nerchandi se, nmachinery or other property of the departnent
of subdivision in their charge from damage due to unforseen circunstances,
and the prevention of w despread breakdown in production, sales, or service
oper at i ons. Consequently, when conditions beyond control arise which
threaten the safety of the enployees, or a cessation of operations, or
serious damage to the enployer's property, any manual or other normally
nonexenpt work perforned in an effort to prevent such results is considered
exenpt work and is not included in conputing the percentage limtation on
nonexenpt wor k.

(b) The rule is subsection (9) (a) above is not applicable, however, to
nonexenpt work arising out of occurrences which are not beyond control or for
whi ch the enpl oyer can reasonably provide in the normal course of business.

(c) Afewillustrations may be hel pful in distinguishing routine work
performed as a result of real enmergencies of the kind for which no provision
can practicably be nmade by the enployer in advance of their occurrence and

routine work which is not in this category. It is obvious that a mne
superintendent who pitches in after an expl osion and digs out the nmen who are
trapped in the mne is still a bona fide
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executive during that week. On the other hand, the manager of a clothing
est abl i shnment who personally perforns the operations on expensive garnents
because he fears danage to the garnment if he allows his subordinates to
handle them is not performng "energency” work of the kind which can be

consi dered exenpt. Nor is the manager of a departnment in a retail store
perform ng exenpt work when he personally waits on a special or inpatient
cust oner because he fears the loss of the sale or the custoner's goodwi || if

he all ows a sal esperson to serve him The performance of nonexenpt work by
executives during inventory-taking, during other periods of heavy workl oad,
or the handling of rush orders are the kinds of activities which the
percentage tol erances are intended to cover. For exanple, pitching in on the
production line in a canning plant during seasonal operations is nonexenpt
"emergency" work even if the objective is to keep the food from spoiling.
Simlarly, pitching in behind the sales counter in a retail store during
special sales or during Christmas or Easter or other peak sales periods is
not "emergency" work, even if the objective is to inprove custoner service
and the store's sales record. Maintenance work is not enmergency work even if
performed at night or during weekends. Relieving subordinates during rest or
vacation periods cannot be considered in the nature of "energency"” work since

the need for replacenents can be anticipated. Whet her replacing the
subordi nate at the work bench, or production line, or sales counter during
the first day or partial day of an illness would be considered exenpt

energency work woul d depend upon the circunstances in the particul ar case.
Such factors as the size of the establishment and of the executive's
departnent, the nature of the industry, the consequences that would flow from
the failure to replace the ailing enployee i mediately, and the feasibility
of filling the enployee's place pronmptly would all have to be wei ghed.

(d) Al the regular cleaning up around nmachi nery, even when necessary
to prevent fire or explosion, is not "energency” work. However, the renova
by an executive of dirt or obstructions constituting a hazard to life or
property need not be included in conmputing the percentage limtation if it is
not reasonable practicable for anyone but the supervisor to performthe work
and it is the kind of "enmergency" which has not been recurring. The
occasi onal performance of repair work in case of a breakdown of nachinery, or
the collapse of a display rack, or danage to or exceptional disarray of
mer chandi se caused by accident or a custoner's carel essness may be consi dered
exenpt work if the breakdown is one which the enployer cannot reasonably
anticipate. However, recurring breakdowns or disarrays requiring frequent
attention, such as that of an old belt or mnmachine which breaks down
repeatedly or nerchandise displays constantly requiring resorting or
strai ghtening, are the kind for which provision could reasonably be made and
repair of which nust be consid-
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ered as nonexenpt.

(10) GCccasional tasks.

(a) In addition to the type of work which by its very nature is readily
identifiable as being directly and closely related to the performance of the
supervi sory and managenent duties, there is another type of work which may be
considered directly and closely related to the performance of these duties.
In many establishnments the proper managenent of a departnment requires the
performance of a variety of occasional, infrequently recurring tasks which
cannot practicably be perfornmed by the production workers and are usually
performed by the executive. These small tasks when viewed separately w thout
regard to their relationship to the executive's overall functions m ght
appear to constitute nonexenpt worKk. In reality they are the neans of
properly carrying out the enployee's managemnment functions and
responsibilities in connection with nen, materials, and production. The
particular tasks are not specially assigned to the "executive" but are
performed by himin his discretion.

(b) It mght be possible for the executive to take one of his
subordi nates away fromhis usual task, instruct and direct himin the work to
be done, and wait for him to finish it. It would certainly not be

practicabl e, however, to manage a departnment in this fashion. Wth respect
to such occasional and relatively inconsequential tasks, it is the practice
in industry generally for the executive to perform them rather than to
del egate them to other persons. When any other of these tasks is done
frequently, however, it takes on the character of a regular production which
coul d be perfornmed by a nonexenpt enployee and nust be counted as nonexenpt
work. I n determ ning whether such work is directly and closely related to
the performance of the managenent duties, consideration should be given to
whet her it is;

(1) the sane as the work performed by any of the subordi nates of
t he executive; or

(i) a specifically assigned task of the executive enployees; or

(i) practicably delegable to nonexenpt enployees in the
est abl i shment; or

(1v) repetitive and frequently recurring.

(11) Nonexenpt work generally.

(a) As indicated in subsection (b) of ARM 24.16.204 the term "nonexenpt
work", as used in this subpart includes all work other than that described in
ARM 24.16. 201 (a) through (d) and the activities directly and closely rel ated
to such work.

(b) Nonexenpt work is easily identifiable where, as in the usual case,
it consists of work of the sane nature as that perforned by the nonexenpt
subordi nates of the "executive". It is nore difficult to identify in cases
wher e supervisory enpl oyees spend a significant anmount of tine in activities
not performed by any of their subordi nates and not
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consisting of actual supervision and nmanagenent. In such cases carefu
anal ysis of the enployee's duties with reference to the phrase "directly and
closely related to the performance of the work" will usually be necessary in
arriving at a determ nation

(12) Percentage limtations on nonexenpt worKk.

(a) An enployee will not qualify for exenption as an executive if he
devotes nore than 20 percent, or in the case of an enployee of a retail or
service establishment if he devotes as nuch as 40 percent, of his hours
wor ked in the workweek to nonexenpt work. This test is applied on a workweek
basis and the percentage of tinme spent on nonexenpt work is conputed on the
time worked by the enpl oyee.

(b) The maxi mum al | owance of 20 percent for nonexenpt work applies to
t he establishnment by which the enployee is enployed. Such an establishnent
must be a distinct physical place of business, open to the general public,
whi ch is engaged on the prem ses in nmaking sal es of goods or services. Types
of establishnents which may neet these tests include stores selling consumner
goods to the public; hotels; notels; restaurants; sone types of amusenent or
recreational establishnents (but not those offering wagering or ganbling
facilities); public parking lots and parking garages; auto repair shops;
gasoline service stations; funeral hones; cenetaries; etc.

(c) There are two special exceptions to the percentage limtations of
subsection (a):

(1) That relating to the enpl oyee in "sole charge” of an independent or
branch establishnent, and

(2) That relating to an enployee owning a 20 percent interest in the
enterprise in which he is enpl oyed.

These except the enployee only from the percentage limtations on
nonexenpt worKkK. They do not except the enployee from any of the other
requi renents of ARM 24.16.201. Thus, while the percentage limtations on
nonexenpt work are not applicable, it is clear than an enpl oyee would not
qualify for the exenption if he perforns so nuch nonexenpt work that he coul d
no | onger neet the requirenment of ARM 24.16.201 that his primary duty nust
consi st of the managenent of the enterprise in which he is enployed or of a
customarily recogni zed departnent or subdivision thereof.

(13) Sol e-charge exception.

(a) An exception fromthe percentage limtations on nonexenpt work is
provided in ARM 24.16.201 subsection (e) for "an enployee who is in sole
charge of an independent establishnment or a physically separated branch
establishnent ***".  Such an enployee is considered to be enployed in a bona
fide executive capacity even though he exceeds the applicable percentage
[imtation on nonexenpt work.

(b) The term "independent establishnment” nust be given full weight.
The establishment nust have a fixed |ocation and nust be geographically
separated from ot her conpany property.
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The managenent of operations within one anong several buildings |ocated on a
single or adjoining tracts of conpany property does not qualify for the
exenption under this heading. |In the case of a branch, there nust be a true
and conpl ete physical separation fromthe main office.

(c) A determination as to the status as "an independent establishnent
or a physically separated branch establishment” of any part of the business
operations on the prem ses of a retail or other establishnent, however, nust
be made on the basis of the physical and economic facts in the particular
si tuation. A leased departnent cannot be considered to be a separate
establishment where, for exanple, it and the retail store in which it is
| ocated operate under a common trade name and the store may determ ne, or
have the power to determne, the | eased departnent's space | ocation, the type
of merchandise it will sell, its pricing policy, its hours of operation and
some or all of its hiring, firing and ot her personnel policies, and matters
such as advertising, adjustnent and credit operations, insurance and taxes,
are handled on a unified basis by the store.

A |l eased departnment may qualify as a separate establishnment, however,
where, anong other things, the facts show that the |essee maintains a
separate entrance and operates under a separate name, with its own separate
enpl oyees and records, and in other respects conducts his business
i ndependently of the lessor's. |In such a case the |eased departnment woul d
enjoy the sane status as a physically separated branch store.

(d) Since the enployee nust be in "sole" charge, only one person in any
establi shnment can qualify as an executive under this exception, and then only
if he is the top person in charge at that location. Thus, it would not be
applicable to an enployee who is in charge of a branch establishment but
whose superior nakes his office on the prem ses. An exanple is a district
manager who has overall supervisory functions in relation to a nunber of
branch offices, but nmakes his office at one of the branches. The branch
manager at the branch where the district manager's office is located is not
in "sol e-charge" of the establishnent and does not conme within the exception

This does not nean that the "sol e-charge"” status of an enployee wll be
consi dered | ost because of an occasional visit to the branch office of the
superior of the person in charge, or in the case of an independent
establishment, by the visit for a short period on one or two days a week of

the proprietor or principal corporate officer of the establishnent. In these
situations, the sole-charge status of the enployee in question will appear
fromthe facts as to his functions, particularly in the intervals between
visits. If, during these intervals, the decisions normally nmade by an
executive in charge of a branch or an independent establishnent are reserved
for the superior, the enployee is not in sole-charge. |If such decisions are

not reserved for the superior, the sole-charge status will not be lost nerely
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because of the superior's visits.
(e) In order to qualify for the exception the enpl oyee nust ordinarily
be in charge of all the conmpany activities at the |ocation where he is

enployed. If he is in charge of only a portion of the conpany's activities
at his location, then he cannot be said to be in sole-charge of an
i ndependent establishnment or a physically separated branch establishnent. 1In

exceptional cases the Division has found that an executive enpl oyee may be in
sol e-charge of all activities at a branch office except that one independent
function which is not integrated with those managed by the executive is also
performed at the branch. This one function is not inportant to the
activities managed by the executive and constitutes only an insignificant
portion of the enployer's activities at that branch. A typical exanple of
this type of situation is one in which "desk space"” in a warehouse otherw se
devoted to the storage and shipnment of parts is assigned a sal esman who
reports to the sal esmanager or other conpany official |ocated at the hone
office. Normally only one enployee (at nost two or three, but in any event
an insignificant nunber when conpared with the total nunber of persons
enpl oyed at the branch) is engaged in the nonintegrated function for which
t he executive whose sole-charge status is in question is not responsible.
Under such circunstances the enpl oyee does not |ose his "sol e-charge" status
nmerely because of the desk-space assignnent.

(14) Exception for owners of 20 percent interest.

(a) An exception fromthe percentage limtations on nonexenpt work is
provided in ARM 24.16. 201, subsection (e) for an enployee "who owns at | east
20 percent interest in the enterprise in which he is enployed". Thi s
provi sion recogni zes the special status of a sharehol der of an enterprise who
is actively engaged in its managenent.

(b) The exception is available to an enployee owing a bona fide 20
percent equity in the enterprise in which he is enploy-ed regardl ess of
whet her the business is a corporate or other type of organization.

(15) Wbrking forenen.

(a) The primary purpose of the exclusionary |anguage placing a
[imtation on the anmount of nonexenpt work is to distinguish between the bona
fide executive and the "working" foreman or "working" supervisor who
regularly perfornms "production” work or other work which is unrelated or only
renmotely related to his supervisory activities.

(b) One type of working foreman or working supervisor nobst commonly
found in industry works alongside his subordinates. Such enpl oyees,
soneti mes known as strawbosses, or gang or group |leaders perform the sane
kind of work as that perforned by their subordinates, and also carry on
supervi sory functions. Clearly, the work of the sanme nature as that
performed by the enployee's subordi nates nust be counted as nonexenpt work
and if the anount of such work perfornmed is
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substantial the exenption does not apply. A foreman in a dress shop, for
exanpl e, who operates a sewi ng nmachine to produce the product is performng
clearly nonexenpt worKk. However, this should not be confused with the
operation of a sewing nmachine by a foreman to instruct his subordinates in
the making of a new product, such as a garnent, before it goes into
producti on.

(c) Another type of working foreman or working supervi sor who cannot be
cl assed as a bona fide executive is one who spends a substantial anmount of
time in work which, although not performed by his own subordi nates, consists
of ordinary production work or other routine, recurrent, repetitive tasks
which are a regular part of his duties. Such an enployee is in effect
hol ding a dual job. He may be, for exanple, a conbination forenman-production
wor ker, supervisor-clerk, or foreman conbined with sone other skilled or
unskill ed occupati on. Hi s nonsupervisory duties in such instances are
unrel ated to anything he nust do to supervise the enployees under himor to
manage the departnent. They are in many instances nmere "fill-in" tasks
performed because the job does not involve sufficient executive duties to
occupy an enployee's full tine. In other instances the nonsupervisory,
nonmanagerial duties may be the principal ones and the supervisory or
manageri al duties are subordinate and are assigned to the particul ar enpl oyee
because it is nore convenient to rest the responsibility for the first line
of supervision in the hands of the person who perforns these other duties.
Typi cal of enployees in dual jobs which may involve a substantial amount of
nonexenpt work are:

(i) Foremen or supervisors who also perform one or nore of the
"production” or "operating"” functions, though no other enployees in the plant
perform such work. An exanple of this kind of enployee is the foreman in a
mllinery or garnment plant who is also the cutter, or the foreman in a
garnent factory who operates a mnultiple-needl e machine not requiring a full-
ti me operator.

(ii) Foreman or supervisors who have a regular part of their duties the
adjustnent, repair, or maintenance of machinery or equipnent. Exanples in
this category are the foreman-fixer in the hosiery industry who devotes a
consi derabl e anount of tine to making adjustnments and repairs to the machi nes
of his subordinates, or the planer-mll foreman who is also the "nmachi ne man"
who repairs the machines and grinds the knives.

(iii1) Foreman or supervisors who performclerical work other than the
mai nt enance of the time and production records of their subordinates; for
exanple, the foreman of the shipping roomwho makes out the bills of |ading
and ot her shipping records, the warehouse foreman who al so acts as inventory
clerk, the head shi pper who al so has charge of a finished goods stock room
assisting in placing goods on shelves and keeping perpetual inventory
records, or the
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of fice manager, head bookkeeper, or chief clerk who perforns routine
bookkeeping. There is no doubt that the head bookkeeper, for exanple who
spends a substantial amount of his tinme keeping books of the sane genera
nature as those kept by the other bookkeepers, even though his books are
confidential in nature or cover different transactions from the books
mai nt ai ned by the under bookkeepers, is not primarily an executive enpl oyee
and shoul d not be so consi dered.

(16) Trainees, executive. The exenption is applicable to an enpl oyee
enployed in a bona fide executive capacity and does not include enployees
training to becone executives and not actually performng the duties of an
executive.

(17) Amount of Salary required.

(a) Except as otherwise noted in (b) of this subsection, conpensation
on a salary basis at a rate of not |ess than $150 per week, exclusive of
board, lodging, or other facilities, is required for exenption as an
executive. The $150 a week may be translated into equival ent anounts for
periods | onger than one week. The requirenent, will be nmet if the enpl oyee
is conpensated biweekly on a salary basis of $300, sem nonthly on a salary
basis of $325 or nonthly on a salary basis of $650. However, the shortest
period of paynent which will neet the requirenment of paynent "on a salary
basis" is a week.

(b) The paynent of the required salary nust be exclusive of board,
| odgi ng, or other facilities; that is, free and clear. On the other hand,
the regul ations do not prohibit the sale of such facilities to executives on
a cash basis if they are negotiated in the sane nmanner as simlar
transactions with other persons.

(18) Sal ary basi s.

(a) An enployee will be considered to be paid "on a salary basis"
within the neaning of the regulations if under his enploynent agreenent he
regularly receives each pay period on a weekly, or less frequent basis, a
predeterm ned anmount constituting all or part of his conpensation, which
amount is not subject to reduction because of variations in the quality or
gquantity of the work performed. Subject to the exceptions provided bel ow,
t he enpl oyee nust receive his full salary for any week in which he perforns
any work without regard to the nunber of days or hours worked. This policy
is also subject to the general rule that an enpl oyee need not be paid for any
wor kweek in which he perfornms no work.

(1) An enployee will not be considered to be "on a salary basis" if
deductions from his predeterm ned conpensation are nmade for absences
occasi oned by the enployer or by the operating requirenents of the business.

Accordingly, if the enployee is ready, willing and able to work, deductions
may not be made for time when work is not avail abl e.

(ii) Deductions may be made, however, when the enpl oyee absents hinself

fromwork for a day or nore for persona
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reasons, other than sickness or accident. Thus, if an enployee is absent for
a day or longer to handle personal affairs, his salaried status will not be
affected if deductions are nade fromhis salary for such absences.

(iii) Deductions may also be nmmde for absences of a day or nore
occasi oned by sickness or disability (including industrial accidents), if the
deduction is made in accordance with a bona fide plan, policy or practice of
provi ding conpensation for |oss of salary occasioned by both sickness and
di sability. Thus, if the enployer's particular plan, policy or practice
provi des conpensation for such absences, deductions for absences of a day or
| onger because of sickness or disability may be made before an enpl oyee has
qual i fied under such plan, policy or practice, and after he has exhausted his
| eave al l owance thereunder. It is not required that the enpl oyee be paid any
portion of his salary for such days or days for which he receives
conpensation for |eave under such plan, policy or practice. Simlarly, if
the enployer operates wunder sickness and disability insurance plan,
deductions may be made for absences of a working day or longer if benefits
are provided in accordance with the particular law or plan. |In the case of
an industrial accident, the "salary basis" requirenments will be net if the
enpl oyee is conpensated for |oss of salary in accordance with the applicable
conpensation |law or the plan adopted by the enployer, provided the enpl oyer
al so has sonme plan, policy or practice of providing conpensation for sickness
and disability other than that relating to industrial accidents.

(iv) The effect of nmaking a deduction which is not permtted under these

interpretations will depend upon the facts in the particular case. \ere
deductions are generally nade when there is no work available, it indicates
that there was no intention to pay the enployee on a salary basis. 1In such a

case the exenption would not be applicable to himduring the entire period
when such deductions were being made. On the other hand, where a deduction
not permtted by these interpretations is inadvertent or is nmade for reasons
other than lack of work, the exenption will not be considered to have been
lost if the enployer reinburses the enpl oyee for such deductions and prom ses
to conply in the future.

(b) M ninmmguarantee plus extras. It should be noted that the salary
may consist of a predeterm ned anmount constituting all or part of the
enpl oyee' s conpensation. In other words, additional conpensation besides the

salary is not inconsistent with the salary basis of paynent. The requirenent
will be net for exanple, by a branch manager who receives a salary of $150 or
nore per week and, in addition, a comm ssion of one percent of the branch
sales. The requirenment will also be nmet by a branch manager who receives a
percentage of the sales or profits of his branch, if the enploynent
arrangenment al so includes a guarantee of at |east the m ni numweekly sal ary
(or the equivalent for a nonthly or
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other period) required by the regul ations. Anot her type of situation in
which the requirenent will be nmet is that of an enployee paid on a daily or
shift basis, if the enploynent arrangenent includes a provision that he wll
receive not |ess than the anount specified in the regulations in any week in
whi ch he perforns any work. Such arrangenents are subject to the exceptions
in subsection (a) of this subsection (18). The test of paynment on a salary
basis will not be net, however, if the salary is divided into two parts for
t he purpose of circunventing the requirenent of paynent "on a salary basis".

For exanple, a salary of $175 a week may not arbitrarily be divided into a
guar ant eed m ni num of $125 paid in each week in which any work is perforned,
and an additional $50 which is made subject to deductions which are not
permtted under subsection (a) of this subsection (18).

(c) Initial and termnal weeks. Failure to pay the full salary in the
initial or termnal week of enploynent is not considered inconsistent with
the salary basis of paynment. In such weeks the paynent of a proportionate
part of the enployee's salary for the tinme actually worked will neet the
requi rement. However, this should not be construed to nean that an enpl oyee
is on a salary basis within the nmeaning of the regulations if he is enpl oyed
occasionally for a few days and is paid a proportionate part of the weekly
sal ary when so enployed. Moreover, even paynent of the full weekly salary
under such circunstances would not neet the requirenent, since casual or
occasional enploynent for a few days at a tinme is inconsistent wth
enpl oynent on a salary basis within the nmeaning of the regul ations.

(19) Special provision for high salaried executives.

(a) Except as otherw se noted in subsection (b) of subsection (19), ARM
24.16.204 contains a special proviso for managerial enployees who are
conpensated on a salary basis at a rate of not |ess than $200 per week,
exclusive of board, lodging, or other facilities. Such a highly paid
enpl oyee is deened to neet all the requirements in subsections (a) through
(f) of ARM 24.16.201 if his primary duty consists of the managenent of the
enterprise in which he is enployed or of a customarily recogni zed depart nent
or subdivision thereof and includes the customary and regul ar direction of

the work of two or nore other enployees therein. [If an enployee qualifies
for exenption wunder this proviso, it 1is not necessary to test his
qualifications in detail under paragraphs (a) through (f) of ARM 24.16. 201.

(b) Mechanics, carpenters, linotype operators, or craftsnen or other

ki nds are not exenpt under the proviso no matter how highly paid they m ght
be. (Hi story: Sec. 39-3-403, MCA;, IMP, Sec. 39-3-406(1)(j), MCA Eff.
12/ 31/ 72.)
24.16. 205 EMPLOYEE EMPLOYED IN A BONA FIDE ADM NI STRATI VE CAPACI TY
(1) Types of adm nistrative enpl oyees.
(a) Three types of enployees are described in subsec-
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tion (3) ARM 24.16.202 who, if they nmeet the other tests in ARM 24.16. 202
qualify for exenption as "adm nistrative" enpl oyees.

(1) Executive and adm nistrative assistants. The first type is the
assistant to a proprietor or to an executive or adm nistrative enployee. In
nodern industrial practice there has been a steady and increasing use of
persons who assist an executive in the performance of his duties wthout
t hensel ves having executive authority. Typical titles of persons in this
group are executive assistant to the president, confidential assistant,
executive secretary, assistant to the general nanager, admnistrative
assistant and, in retail or service establishnments, assistant nmanager and
assi stant buyer. Cenerally speaking such assistants are found in |arge
establ i shnments, where the official assisted has duties of such scope and
which require so nmuch attention that the work of personal scrutiny,
correspondence and interviews nust be del egat ed.

(i) Staff enpl oyees.

Enpl oyees included in the second alternative in the definition are those
who can be described as staff rather than |ine enployees, or as functional
rat her than departnental heads. They include anong ot her enpl oyees who act
as advisory specialists are tax experts, insurance experts, sales research
experts, wage-rate analysts, investnents consultants, foreign exchange
consultants, and statisticians. Al so included are persons who are in charge
of a so-called functional departnment, which may frequently be a one-man
depart nment. Typi cal exanples of such enployees are credit mnanagers,
pur chasi ng agents, buyers, safety directors, personnel directors, and | abor
relations directors.

(ii11) Those who perform special assignments.

The third group consists of persons who perforned away from the

enpl oyer's place of business. Typical titles of such persons are |ease
buyers, field representatives of utility conpanies, |ocation mnagers of
notion picture conpanies, and district gaugers for oil conpanies. It should

be particularly noted that this is a field which is rife with honorific
titles that do not adequately portray the nature of the enployee's duties.
The field representative of a utility conpany, for exanple, may be a
"glorified serviceman". This classification also includes enployees whose
speci al assignnments are perfornmed entirely or partly inside their enployer's
pl ace of business. Exanpl es are special organization planners, so-called
account executives in advertising firnms and contact or pronotion men of
vari ous types.

(b) Job titles insufficient as yardsticks.

(i) The enployees for whom exenption is sought wunder the term
"admi nistrative" have extrenely diverse functions and a w de variety of
titles. Atitle alone is of little or no assistance in determning the true
i nportance of an enployee to the enployer or his exenpt or nonexenpt status
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under the regulations. Titles can be had cheaply and are of no determ native
val ue. Thus, while there are supervisors of production control (whose
decisions affect the welfare of |arge nunbers of enployees) who qualify for
exenption under section 39-3-406(1)(i) MCA, it is not hard to call a rate
setter (whose functions are limted to timng certain operations and jotting
down tines on a standardized form a "nethods engineer" or a production-
control supervisor".

(iit) Many nore exanples could be cited to show that titles are
insufficient as yardsticks. As has been indicated previously, the exenpt or
nonexenpt status of any particul ar enpl oyees nust be determ ned on the basis
of whether his duties, responsibilities and salary neet all the requirenents
of the appropriate section of the regul ations.

(2) Categories of work.

(a) The work generally perfornmed by enployees who perform
adm ni strative tasks may be classified into the followi ng general categories
for purposes of the definition:

(1) The work specifically described in subsections (1), (2) and (3) of
ARM 24.16. 202.

(i1) Routine work which is directly and closely related to the
performance of the work which is described in subsections (1), (2), and (3)
of ARM 24.16.202; and

(ii1) Routine work which is not related or is only renotely related to
the adm nistrative duties.

(b) The work in category (ii), that which is specifically described in
ARM 24.16.202 as requiring the exercise of discretion and independent
judgment, is clearly exenpt in nature.

(c) Category (ii) consists of work which if separated fromthe work in
category 1 woul d appear to be routine, or on a fairly low level, and which
does not itself require the exercise of discretion and i ndependent judgnent,
but which has a direct and close relationship to the performance of the nore
important duties. The directness and cl oseness of this relationship may vary
dependi ng upon the nature of the job and the size and organization of the
establishment in which the work is perforned. This "directly and closely
related” work includes routine work which necessarily arises out of the
adm nistrative duties, and routine work w thout which the enployee's nore
i nportant work cannot be perfornmed properly. It also includes a variety of
routi ne tasks which may not be essential to the proper performance of the
nore inportant duties but which are functionally related to themdirectly and
cl osel y. In this latter category are activities which an admnistrative
enpl oyee may reasonably be expected to performin connection with carrying
out his adm nistrative functions including duties which either facilitate or
arise incidentally fromthe performance of such functions and are commonly
performed in connection with them

(d) These "directly and closely related" duties are
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di stingui shable fromthe |ast group, category (iii), those which are renotely
related or conpletely unrelated to the nore inportant tasks. The work in
this last category is nonexenpt and nmust not exceed the 20 percent Iimtation
for nonexenpt work (up to 40 percent in the case of an enployee of a retai
or service establishnent) if the exenption is to apply.

(3) Nonmanual worKk.

(a) The requirenent that the work performed by an exenpt admnistrative
enpl oyee nust be office work or non-manual work restricts the exenption to
"white-collar"” enployees who neet the tests. If the work perforned is
"office" work it is immterial whether it is manual or nonmanual in nature.
This is consistent wth the intent to include wthin the term
"adm ni strative" only enployees who are basically white-collar enployees
since the accepted usage of the term "white-collar” includes all office
wor kers. Persons enployed in the routine operation of office machines are
engaged in office work within the neaning of ARM 24.16.202 (although they
woul d not qualify as admnistrative enployees since they do not neet the
ot her requirenents of ARM 24.16. 202.)

(b) ARM 24.16.202 does not conpletely prohibit the performance of
manual work by an "adm nistrative" enployee. The performance by an ot herw se
exenpt admnistrative enployee of sone manual work which is directly and
closely related to the work requiring the exercise of discretion and
i ndependent judgnent is not inconsistent with the principal that the
exenption is limted to "white-collar" enployees. However, if the enployee
perfornms so nmuch manual work (other than office work) that he cannot be said
to be basically a "white-collar"” enployee he does not qualify for exenption
as a bona fide adm nistrative enpl oyee, even if the manual work he perforns
is directly and closely related to the work requiring the exercise of
di scretion and i ndependent judgnent. Thus, it is obvious that enpl oyees who
spend nost of their time in using tools, instruments, machinery, or other
equi prent, or in performng repetitive operations with their hands, no matter
how much skill is required, would not be bona fide adm nistrative enpl oyees
wi thin the neaning of MCA ARM 24.16.202. An office enployee, on the other
hand, is a "white-collar” worker, and would not |ose the exenption on the
grounds that he is not prinmarily engaged in "nonmanual " work, although he
woul d | ose the exenption if he failed to neet any of the other requirenents.

(4) Directly related to managenent policies or general business
oper at i ons.

(a) The phrase "directly related to managenent policies or genera
busi ness operations of his enployer or his enployer's custoners"” describes
those types of activities relating to the admnistrative operations of a
busi ness as distinguished from "production”™ or, in a retail or service
establ i shnment, "sales"™ work. 1In addition to describing the
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types of activities, the phrase limts the exenption to persons who perform
wor k of substantial inportance to the nmanagenent or operation of the business
of his enployer or his enployer's custoners.

(b) The adm nistrative operations of the business include the work
performed by so-called white-collar enployees engaged in "servicing" a
busi ness as, for exanple, advising the managenent, planning, negotiating,
representing the conpany, purchasing, pronoting sales, and business research
and control. An enpl oyee performng such work is engaged in activities
relating to the admnistrative operations of the business not wthstandi ng
that he is enployed as an admnistrative assistant to an executive in the
production departnent of the business.

(c) As wused to describe work of substantial inportance to the
managenent or operation of the business, the phrase "directly related to
managenent policies or general business operations” is not limted to persons
who participate in the business as a whole. Enpl oyees whose work is
"directly related" to managenent policies or to general business operations
i nclude those whose work affects policy or whose responsibility it is to
execute or carry it out. The phrase also includes a wide variety of persons
who either carry out major assignnents in conducting the operations of the
busi ness, or whose work affects business operations to a substantial degree,
even though their assignnments are tasks related to the operation of a
particul ar segnent of the business.

(i) It is not possible to lay down specific rules that will indicate
the precise point at which work beconmes of substantial inportance of the
managenent or operation of a business. It should be clear that the cashier

of a bank perforns work at a responsible level and may therefore be said to
be performng work directly related to managenent policies or general
busi ness operations. On the other hand, the bank teller does not. Likew se
it is clear that bookkeepers, secretaries, and clerks of various kinds hold
the run-of-the-m |l positions in any ordinary business and are not performng
work directly related to nmanagenent policies or general business operations.

On the other hand, a tax consultant enployed either by an individual conpany
or by a firm of consultants is ordinarily doing work of substantial
i nportance to the nmanagenent or operation of a business.

(i1) An enployee performng routine clerical duties obviously is not
perform ng work of substantial inportance to the nanagenment or operation of
t he business even though he may exercise sone neasure of discretion and
judgment as to the manner in which he perforns his clerical tasks. A
nmessenger boy who is entrusted with carrying large sunms of noney or
securities cannot be said to be doing work of inportance to the business even
t hough serious consequences may flow fromhis neglect. An enployee operating
very expensive equi prment
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may cause serious loss to his enployer by the inproper performance of his
duties. An inspector, such as, for exanple, an inspector for an insurance
conpany, nay cause loss to his enployer by the failure to performhis job
properly. But such enployees, obviously, are not perform ng work of such
substantial inportance to the managenent or operation of the business that it
can be said to be "directly related to nmanagenent policies or general
busi ness operations” as that phrase is used in ARM 24. 16. 202.

(ti1) Some firns enpl oy persons whomthey describe as "statisticians".
If all such a person does in effect, is to tabulate data, he is clearly not
exenpt . However, if such an enployee nmakes analysis of data and draws
concl usi ons which are inportant to the determnation or, or which in fact,
determ ne financial nerchandising, or other policy, clearly he is doing work
directly related to nanagenent policies or general business operations.
Simlarly, a personnel enployee may be a clerk at a hiring w ndow of a plant,
or he may be a man who determ nes or effects personnel policies affecting al

the workers in the establishnent. |In the latter case, he is clearly doing
work directly related to nmanagenent policies or general business operations.
These exanples illustrate the two extrenes. In each case, between these

extrene types there are nmany enployees whose work may be of substantia
i mportance to the nmanagenent or operation of the business, depending upon the
particul ar facts.

(A) Anot her exanple of an enpl oyee whose work may be inportant to the
welfare of the business is a buyer of a particular article or equipnent in an
i ndustrial plant or personnel commonly called assistant buyers in retail or
servi ce establishnments. Were such work is of substantial inportance to the
managenent or operation of the business, even though it may be limted to
purchasing for a particular departnment of the business, it is directly
rel ated to managenent policies or general business operations.

(B) The test of "directly related to managenent policies or genera
busi ness operations” is also nmet by many persons enployed as advisory
specialists and consultants of various kinds, credit nmanagers, safety
directors, claim agents and adjusters, wage-rate analysts, tax experts,
account executives of advertising agencies, pronotion nen, and many ot hers.

(© It should be noted in this connection that an enpl oyer's vol une of
activities may nmake it necessary to enploy a nunber of enployees in sone of
t hese categories. The fact that there are a nunber of other enployees of the
sane enployer carrying out assignnents of the sanme relative inportance or
perform ng identical work does not affect the determ nation of whether they
meet this test so long as the work of each such enployee is of substantia
i nportance to the managenent or operation of the business.

(d) Under ARM 24.16.202 the "managenent policies or
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general business operations” may be those of the enployer or the enployer's
customers. For exanple, many bona fide admnistrative enployees perform
i nportant functions as advisers and consultants but are enployed by a concern
engaged in furnishing such services for a fee. Typical instances are tax
experts, labor relations consultants, financial consultants, or resident
buyers. Such enployees, if they neet the other requirenents of ARM
24.16.202, qualify for exenption regardless of whether the managenent
policies or general business operations to which their work is directly
rel ated are those of their enployer's clients or custoners, or those of their
enpl oyer.

(5) Primary duty.

(a) The definition of "adm nistrative" exenpts only enpl oyees who are
primarily engaged in the responsible work which is characteristic of
enpl oynment in a bona fide adm nistrative capacity. Thus, the enpl oyees nust
have as his primary duty, office or nonmanual work directly related to
managenent policies or general business operations of his enployers or his
enpl oyer' s custoners

(b) In determ ning whether an enpl oyee's exenpt work nmeets the "prinmary
duty” requirenent, the principles explained in section (3) of ARM 24. 16. 204
in the discussion of "primary duty" under the definition of "executive" are
appl i cabl e.

(6) Discretion and independent judgnent.

(a) In general, the exercise of discretion and independent judgnent
i nvol ves the conparison and the explanation of possible courses of conduct
and acting or making a decision after the various possibilities have been
considered. The termas used in the regulations, inplies that the person has
the authority or power to make an independent choice, free from imedi ate
direction or supervision and with respect to matters of significance.

(b) The termmnust be applied in the light of all the facts involved in
the particular enploynent situation in which the question arises. It has
been nost frequently m sunderstood and m sapplied by enpl oyers and enpl oyees
in cases involving the foll ow ng:

(1) Confusion between the exercise of discretion and independent
judgment, and the use of skill in applying techniques, procedures, or
speci fic standards; and

(1i) Msapplication of the termto enpl oyees nmaki ng decisions relating
to matters of little consequence.

(c) Distinguished fromskills and procedures:

Perhaps the nost frequent cause of msapplication of the term
"di scretion and i ndependent judgnent" is the failure to distinguish it from
the use of skill in various respects. An enployee who nerely applies his
know edge in follow ng prescribed procedures or determ ning which procedure
to follow, or who determ nes whether specific standards are nmet or whether an
object falls into one or another of a nunber of
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definite grades, classes, or other categories, wth or without the use of
testing or neasuring devices, is not exercising descretion and independent
j udgnent within the neaning of ARM 24.16.202. This is true even if there is
sone | eeway in reaching a conclusion, as when an acceptabl e standard incl udes
a range or a tolerance above or bel ow a specific standard.

(1) A typical exanple of the application of skills and procedures is
ordinary inspection work of various Kkinds. | nspectors nornally perform
specialized work along standardized I|ines involving well established
techni ques and procedures which may have been catal ogued and described in
manual s or other sources. Such inspectors rely on techniques and skills
acquired by special training or experience. They nmay have sonme | eeway in the
performance of their work but only wthin closely prescribed limts.
Enpl oyees of this type nmay nmake reconmmendations on the basis of the
information they develop in the course of their inspections (as for exanple
to accept or reject an insurance risk or a product nmanufactured to
specifications), but these recommendati ons are based on the devel opnent of
the facts as to whether there is conformty with the prescribed standards.
In such cases a decision to depart from the prescribed standards or the
permtted tolerance is typically made by the inspector's superior. The
inspector is engaged in exercising skill rather than discretion and
i ndependent judgnent within the neaning of the regul ations.

(i) Arelated group of enployees usually called exam ners or graders
performsimlar work involving the conparison of products wth established
standards which are frequently catal ogued. Oten, after continued reference
to the witten standards, or through experience, the enployee acquires
sufficient know edge so that reference to witten standards i s unnecessary.
The substitution of the enployee's nenory for the manual of standards does
not convert the character of the work performed to work requiring the
exercise of discretion and independent judgnent as required by the

regul ati ons. The nere fact that the enployee uses his know edge and
experience does not change his decision, i.e., that the product does or does
not conform with the established standard, into a real decision in a

significant matter.

(i1i) For exanple, certain "graders"” of |unber turn over each "stick" to
see both sides, after which a crayon mark is nmade to indicate the grade.
These | unber grades are well established and the enployee's famliarity with
them stens from his experience and training. Skill rather than discretion
and i ndependent judgment is exercised in grading the lunber. This does not
necessarily mean, however, that all enployees who grade |unber or other
commodi ties are not exercising discretion and i ndependent judgnent. G ading
of commodities for which there are no recogni zed or established standards nmay
require the exercise of discretion and i ndependent judg-
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ment as contenplated by the regulations. 1In addition, in those situations in
which an otherwi se exenpt buyer does grading, the grading, even though
routi ne work may be considered exenpt if it is directly and closely rel ated
to the exenpt buying.

(iv) Another type of situation where skill in the application of
techniques and procedures is sonetines confused wth discretion and
i ndependent judgnent is the "screening" of applicants by a personnel clerk.
Typically such an enployee will interview applicants and obtain from them
data regarding their qualifications and fitness for enploynent. These data
may be entered on a formspecially prepared for the purpose. The "screening”
operation consists of rejecting all applicants who do not neet standards for
the particular job or for the enploynment by the conpany. The standards are
usually set by the enployee's superior or other conpany officials, and the
decision to hire fromthe group of applicants who do neet the standards is
simlarly made by other conpany officials. It seens clear that such a
personnel clerk does not exercise discretion and independent judgnent as
required by the regulations. On the other hand an exenpt personnel manager
will often performsimlar functions; that is, he will interview applicants
to obtain the necessary data and elim nate applicants who are not qualified.

The personnel manager will then hire one of the qualified applicants. Thus,
when the interview ng and screening are perforned by the personnel nmanager
who does the hiring they constitute exenpt work, even though routine, because
this work is directly and closely related to the enpl oyee's exenpt functions.

(v) Simlarly, conparison shopping perfornmed by an enpl oyee of a retai
store who nerely reports to the buyer his findings as to the prices at which
a conpetitor's store is offering nerchandise of the sane or conparable
quality does not involve the exercise of discretion and judgnent as required
in the regulations. Discretion and judgnent are exercised, however by the
buyer who evaluates the assistant's reports and on the basis of their
findings directs that certain itens be repriced. Wen perfornmed by the buyer
who actually nmakes the decisions which effect the buying or pricing policies
of the departnent he manages, the conparison shopping although in itself a
conparatively routine operation, is directly and closely related to his
managerial responsibility.

(d) Decisions in significant matters:

(i) The second type of situation in which some difficulty with this
phrase has been experienced relates to the |evel or inportance of the nmatters
with respect to which the enployee may nake decisions. 1In one sense al nost
every enployee is required to use sone discretion and i ndependent judgnent.
Thus, it is frequently left to a truck driver to decide which
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route to follow in going from one place to another; the shipping clerk is
normal ly permtted to decide the nmethod of packing and the node of shipnent
of small orders; and the bookkeeper may usually deci de whether he will post
first to one |edger rather than another. Yet it is obvious that these
deci sions do not constitute the exercise of discretion and judgnent of the
| evel contenplated by the regul ations. The Division has consistently taken
the position that decisions of this nature concerning relatively uninportant
matters are not those intended by the regulations, but that the discretion
and i ndependent judgnment exercised nust be real and substantial, that is,
they nust be exercised with respect to matters of consequence. Thi s
interpretation has also been followed by courts in decisions involving the
application of the regulations in this part, to particul ar cases.

(iit) It is not possible to state a general rule which will distinguish
in each of the many thousands of possible factual situations between the
maki ng of real decisions in significant matters and the making of choices
involving matters of little or no consequence. It should be clear, however,
that the term "discretion and independent judgnent,” within the neaning of
the regul ati ons, does not apply to the kinds of decisions normally nade by
persons who formulate or participate in the forrmulation of policy within
their spheres of responsibility or who exercise authority within a w de range
to commt their enployer in substantial respects financially or otherw se.

(iiti) The regulations, however, do not require the exercise of
di scretion and i ndependent judgnent at so high a level. The regulations also
contenplate the kind of discretion and i ndependent judgnent exercise by an
adm ni strative assistant to an executive, who w thout specific instructions
or prescribed procedures, arranges interviews and neetings, and handles
callers and neetings hinself where the executive's personal attention is not

required. It includes the kind of discretion and independent |udgnent
exercised by a custonmer's man in a brokerage house in deciding what
recomendations to nmake to a custoner for the purchase of securities. It may

include the kind of discretion and judgnment exercised by buyers, certain
whol esal e sal esnen, representatives, and other contact persons who are given
reasonable latitude in carrying on negotiations on behalf of their enployers.

(e) Final decisions not necessary:

(1) The term "discretion and independent judgnent"” as used in the
regul ations does not necessarily inply that the decisions nade by the
enpl oyee nust have a finality that goes with unlimted authority and a
conpl ete absence of review. The decisions nade as a result of the exercise
of discretion and independent judgnent may consist of recommendations for
action rather than the actual taking of action. The fact
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that an enpl oyee's decision may be subject to review and that upon occasion
the decisions are reviewed or reversed after review does not nean that the
enpl oyee is not exercising discretion and independent judgnent within the
nmeani ng of the regulations. For exanple, the assistant to the president of a
| arge corporation may regularly reply to correspondence addressed to the
presi dent . Typically, such an assistant will submt the nore inportant
replies to the president for review before they are sent out. Upon occasion,
after review, the president may alter or discard the prepared reply and
direct that another be sent instead. This action by the president would not,
however, destroy the exenpt character of the assistant's function, and does
not nean that he does not exercise discretion and independent judgnent in
answering correspondence and in deciding which replies may be sent out
wi t hout review by the president.

(ii) The policies fornulated by the credit manager of a |large
corporation may be subject to review by higher conpany officials who may
approve or di sapprove these policies. The managenent consultant who has nade
a study of the operations of a business and who has drawn a proposed change
in organization, may have the plan reviewed or revised by his superiors
before it is submtted to the client. The purchasing agent nmay be required
to consult with top managenent officials before making a purchase conmm t nent
for raw materials in excess of the contenplated plant needs for a stated
period, say 6 nonths. These enpl oyees exercise discretion and independent
judgnment wthin the nmeaning of the regulations despite the fact that their
deci sions or recommendations are reviewed at a higher |evel.

(f) Distinguished fromloss through neglect: A distinction nust al so
be made between the exercise of discretion and independent judgment wth
respect to matters of consequence and the cases where serious consequences
may result from the negligence of an enployee, the failure to follow
instruction or procedures, the inproper application of skills, or the choice
of the wong techniques. The operator of a very intricate piece of
machi nery, for exanple, may cause a conplete stoppage of production or a
breakdown of his very expensive nmachine nerely by pressing the wong button.

A bank teller who is engaged in receipt and disbursement of nopney at a
teller's window and in related routine bookkeeping duties may, be crediting
the wong account with a deposit, cause his enployer to suffer a |arge
financial | oss. An inspector charged with responsibility for | oading oi
onto a ship may, by not applying correct techniques fail to notice the
presence of foreign ingredients in the tank with resulting contam nation of
the cargo and serious loss to his enployer. In these cases, the work of the
enpl oyee does not require the exercise of discretion and i ndependent judgnent
wi thin the nmeaning of the regul ati ons.

Customarily and regularly: The work of an exenpt
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adm ni strative enployee nust require the exercise of discretion and
i ndependent judgnent customarily and regularly. The phrase "custonmarily and
regul arly" signifies a frequency which nust be greater than occasional but
whi ch, of course, may be |ess than constant. The requirenent will be nmet by
t he enpl oyee who nornmally and recurrently is called upon to exercise and does
exerci se discretion and 1 ndependent judgnment in the day-to-day performance of
his duties. The requirenment is not met by the occasional exercise of
di scretion and i ndependent judgnent.

(7) Directly and closely rel ated.

(a) As indicated in ARM 24.16. 205, work which is directly and cl osely
related to the performance of the work described in ARM 24.16.202 is
consi dered exenpt work. Sone illustrations may be helpful in clarifying the
di fferences between such work and work which is unrelated or only renotely
related to the work described in ARM 24.16. 202.

(b) For purposes of illustration, the case of a high- sal ari ed
managenment consul tant about whose exenpt status as an adm nistrative enpl oyee
there is no doubt will be assunmed. The particular enployee is enployed by a
firmof consultants and perforns work in which he customarily and regularly
exerci ses discretion and i ndependent judgnment. The work consists primarily
of analyzing and recommendi ng changes in, the business operations of his
enployer's client. This work falls in the category of exenpt work descri bed
in ARM 24. 16. 202.

(i) In the course of performng that work, the consultant nakes
extensi ve notes recording the flow of work and materials through the office
and plant of the client. Standing alone or separated fromthe primary duty
such not e-nmaki ng woul d be routine in nature. However, this is work w thout
whi ch the nore inportant work cannot be perfornmed properly. It is "directly
and closely related" to the admnistrative work and is therefore exenpt work.

Upon his return to the office of his enployer the consultant personally
types his report and draws, first in rough and then in final form a proposed
table of organization to be submtted with it. Although all this work may
not be essential to the proper performance of his nore inportant work, it is
all directly and closely related to that work and should be considered
exenpt . Wiile it is possible to assign the typing and final drafting to
nonexenpt enployees and in fact it is frequently the practice to do so, it is
not required as a condition of exenption that it be so del egated.

(1i) Finally, if because this particular enployee has a special skill in
such work, he also drafts tables or organization proposed by other
consul tants, he would then be performng routine work wholly unrel ated, or at

best only renotely related, to his nore inportant work. Under such
conditions, the drafting is nonexenpt.
(c) Another illustration is the credit manager who
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makes and adm nisters the credit policy of his enployer. Establishing credit
l[imts for customers and authorizing the shipment of orders on credit,
i ncluding the decisions to exceed or otherwise vary these limts in the case
of particular custoners, would be exenpt work of the kind specifically
described in ARM 24.16.202. Wrk which is directly and closely related to
these exenpt duties may include such activities as checking the status of
accounts to determ ne whether the credit |imt would be exceeded by the
shi pment of a new order, renmoving credit reports fromthe files for analysis
and witing letters giving credit data and experience to other enployers or
credit agencies. On the other hand, any general office or bookkeepi ng work
i s nonexenpt work. For instance, posting to the accounts receivable | edger
would be only renotely related to his admnistrative work and nust be
consi dered nonexenpt.

(d) One phase of the work of an adm nistrative assistant to a bona fide
executive or admnistrative enpl oyee provides another illustration. The work
of determ ning whether to answer correspondence personally, call it to his
superior's attention, or route it to sonmeone else for reply requires the
exerci se of discretion and independent judgnent and is exenpt work of the
ki nd described in ARM 24.16.202. Opening the mail for the purpose of reading
it to make the decisions indicated will be directly and closely related to
t he adm ni strative work described. However, nerely opening nmail and pl aci ng
it unread before his superior or sone other person, would be related only
renotely, if at all, to any work requiring the exercise of discretion and
i ndependent judgnent.

(e) The follow ng additional exanples nmay al so be of value in applying
t hese principles. A traffic manager is enployed to handle the conpany's
transportation problens. The exenpt work perforned by such an enpl oyee woul d
include planning the nobst economcal and quickest routes for shipping
nmerchandi se to and fromthe plant, contracting for commoncarrier and ot her
transportation facilities, negotiating wth carriers for adjustnents for
damages to nerchandise in transit and making the necessary rearrangenents
resulting fromdel ays, damages, or irregularities in transit. This enployee
may al so spend part of his tine taking "city orders” (for |ocal deliveries)
over the tel ephone. The order-taking is a routine function not "directly and
closely related" to the exenpt work and nust be consi dered nonexenpt.

(f) An office manager who does not supervise two or nore enployees
woul d not neet the requirenments for exenption as an executive enpl oyee but
may possibly qualify for exenption as an adm nistrative enployee. Such an
enpl oyee may perform adm nistrative duties, such as the execution of the
enployer's credit policy, the managenent of the conpany's traffic,
pur chasi ng, and other responsible office work requiring the customary and
regul ar exercise of discretion and
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judgment, which are clearly exenpt. On the other hand, this office nmanager
may perform all the bookkeeping, prepare the confidential or regular
payrolls, and send out nonthly statenents of account. These latter
activities are not "directly and closely related" to the exenpt functions and
are not exenpt.

(8) Percentage limtations on nonexenpt worKk.

(a) Under subsection (d) of ARM 24.16.201 an enployee will not qualify
for exenption as an admnistrative enployee if he devotes nore than 20
percent, or, in the case of an enployee of a retail or service establishnent
if he devotes as much as 40 percent, of his hours worked in the workweek to
nonexenpt work; that is, to activities which are not directly and closely
related to the performance of the work described in subsections (1) through
(3) of ARM 24.16. 202.

(b) This test is applied on a workweek basis and the percentage of tine
spent on nonexenpt work is conputed on the tinme worked by the enpl oyee.

(c) The tolerance for nonexenpt work allows the performance of
nonexenpt manual or nonmanual work within the percentages allowed for all
types of nonexenpt work.

(d) Refer to subsection (12) (b) of ARM 24.16.204 for the definition of
a retail or service establishnment as this termis used in paragraph (a) of
this section.

(9) Trainees, admnistrative. The exenption is applicable to an
enpl oyee enpl oyed in a bona fide adm ni strative capacity and does not include
enpl oyees training for enploynent in an admnistrative capacity who are not
actually performng the duties of an adm nistrative enpl oyee.

(10) Amount of salary or fees required.

(a) Except as otherwise noted in subsection (b) of this subsection
conpensation on a salary or fee basis at a rate of not |ess than $150 a week
excl usive of board, |odging, or other facilities, is required for exenption
as an "adm ni strative" enployee. The requirenent will be net if the enployee
is conpensated biweekly on a salary basis of $300, semnonthly on a salary
basi s of $325, or nonthly on a salary basis of $650.

(b) The paynent of the required salary nust be exclusive of board,
| odging, or other facilities; that is, free and clear. On the other hand,
the regul ations do not prohibit the sale of such facilities to admnistrative
enpl oyees on a cash basis if they are negotiated in the sanme nmanner as
simlar transactions with other persons.

(11) Salary basis. The explanation of the salary basis of paynent nade
in subsection (18) of ARM 24.16.204 in connection with the definition of
"executive" is also applicable in the definition of "adm nistrative".

(12) Fee basis. The requirenents for exenption as an adm nistrative
enpl oyee may be net by an enpl oyee who is conpensated on a fee basis as well
as by one who is paid on a salary basis. For a discussion of paynent on a
f ee basis,
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see subsection (13) of ARM 24. 16. 206.

(13) Special proviso for high salaried adm nistrative enpl oyees.

(a) Except as otherwi se noted in paragraph (b) of this subsection, ARM
24.16.206 contains a special proviso including wthin the definition of
"adm ni strative" an enployee who is conpensated on a salary or fee basis at a
rate of not |less than $200 per week exclusive of board, |odging, or other
facilities, and whose primary duty consists of either the performance of
of fice or nonmanual work directly related to nanagenent policies or general
busi ness operations of his enployer or his enployer's custoners, where the
performance of such primary duty includes work requiring the exercise of
di scretion and i ndependent judgnment. Such a highly paid enpl oyee engaged in
such work as his primary duty is deened to neet all the requirenents in
subsections (1) through (5). |If an enployee qualifies for exenption under
this proviso, it is not necessary to test his qualifications in detail under
(1) through (5). (H story: Sec. 39-3-403, MCA;, IMP, Sec. 39-3-406 (1)(j)
MCA;, Eff. 12/31/72.)

24.16.206 EMPLOYEE EMPLOYED IN A BONA FI DE PROFESSI ONAL CAPACI TY (1)
Gener al . The term "professional”™ is not restricted to the traditional
prof essions of |aw, nedicine, and theology. It includes those professions
whi ch have a recognized status and which are based on the acquirenent of
prof essi onal know edge through prolonged study. It also includes the
artistic professions, such as acting or nmusic. Since the test of the bona
fide professional capacity of such enploynment is different in character from
the test for persons in the | earned professions, an alternative test for such
enpl oyees is contained in the regulations, in addition to the requirenents
common to both groups.

(2) Learned professions.

(a) The "learned" professions are described in subsection (1)(a) of ARM
24.16.203 as those requiring know edge of an advanced type in a field of
science or learning customarily acquired by a prolonged course of specialized
intellectual instruction and study as distinguished froma general academc
education and from an apprenticeship and fromtraining in the perfornmance of
routi ne nmental, manual or physical processes.

(b) The first elenent in the requirenent is that the know edge be of an
advanced type. Thus, generally speaking, it nust be know edge whi ch cannot
be attained at the highschool |evel.

(c) Second, it must be know edge in a field of science or |earning.
This serves to distinguish the professions fromthe nechanical arts where in
sone instances the know edge is of a fairly advanced type, but not in a field
of science or |earning.
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(d) The requisite know edge, in the third place, nust be customarily
acquired by a prolonged course of specialized intellectual instruction and
study. Here it should be noted that the word "customarily” has been used to
nmeet a specific problemoccurring in many industries. As is well known, even
in the classical profession of law, there are still a few practitioners who
have gai ned their know edge by hone st udy and experi ence.
Characteristically, the nenbers of the profession are graduates of |aw
school s, but sone few of their fellow professionals whose status is equal to
theirs, whose attainnments are the sanme, and whose work is the sanme did not
enjoy that opportunity. Such persons are not barred fromthe exenption. The
word "customarily” inplies that in the vast majority of cases the specific
academ c training is a prerequisite for entrance into the profession. I t
makes the exenption available to the occasional |awer who has not gone to
| aw school, or the occasional chem st who is not the possessor of a degree in

chem stry, etc., but is does not include the nenbers of such quasi-
professions as journalismin which the bulk of the enpl oyees have acquired
their skill by experience rather than by any formal specialized training. It

should be noted also that many enployees in these quasi-professions may
qualify for exenption under other sections of the regulations or under the
alternative paragraph of the "professional" definition applicable to the
artistic fields.

(e) No need appears to translate the word "prolonged" into arithnetical
terms. Cenerally speaking, the professions which neet this requirenment wll
include Ilaw, nedicine, nursing, accountancy, actuarial conputation
engi neering, architecture, teaching, various types of physical, chem cal and
bi ol ogi cal sciences, including pharmacy and so forth. The typical synbol of
the professional training and the best prima facie evidence of its possession
is, of course, the appropriate academ c degree, and in these professions an
advanced academ c degree is a standard (if not absolutely universal)
prerequisite.

(f) Many accountants are exenpt as professional enployees (regardl ess
of whether they are enployed by public accounting firnms or by other types of
enterprises). However, exenption of accountants, as in the case of other
occupati onal groups (subsection (8)), nmust be determ ned on the basis of the
i ndi vi dual enpl oyees duties and the other criteria in the regulations. It
has been the Divisions' experience that certified public accountants who neet
the salary requirenment of the regulations will, except in unusual cases, neet
the requirenments of the professional exenption since they neet the tests
contained in ARM 24.16.203. Simlarly, accountants who are not certified
public accountants may also be exenpt as professional enployees if they
actually perform work which requires the consistent exercise of discretion
and judgnent and otherwi se neet the tests prescribed in the definition of
"professional” enployee.
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Accounting clerks, junior accountants, and other accountants, on the other
hand, nornmally performa great deal of routine work which is not an essenti al
part of and necessarily incident to any professional work which they may do.
Wiere these facts are found such accountants are not exenpt. The title
"Juni or Accountant", however, is not determnative of failure to qualify for
exenption any nore than the title "Senior Accountant”™ would necessarily inply
that the enpl oyee is exenpt.

(3) Artistic professions.

(a) The requirenents concerning the character of the artistic type of
prof essional work are contained in subsection (1) (a)(ii) of ARM 24.16. 206.
Wrk of this type is original and creative in character in a recognized field
of artistic endeavor (as opposed to work which can be produced by a person
endowed with general manual or intellectual ability and training), and the
result of which depends primarily on the invention, imagination, or talent of
t he enpl oyee.

(b) The work nmust be "in a recognized field of artistic endeavor."
This includes such fields as nusic, witing, the theater, and the plastic and
graphic arts.

(c) (i) The work nust be original and creative in character, as
opposed to work in which can be produced by a person endowed w th general
manual or intellectual ability and training. 1In the field of nusic there
should be Ilittle difficulty in ascertaining the application of this
requi rement. Musicians, conposers, conductors, soloists, all are engaged in
original and creative work within the sense of this definition. In the
plastic and graphic arts the requirenents are, generally speaking, met by
pai nters who at nost are given the subject matter of their painting. It is
simlarly nmet by cartoonists who are nerely told the title or underlying
concept of a cartoon and then nust rely on their own creative powers to
express the concept. It would not normally be nmet by a person who is
enpl oyed as a copyist, or as an "animator" of notion-picture cartoons, or as
a retoucher of photographs since it is not believed that such work is
properly described as creative in character.

(it) I'n the field of witing the distinction is perhaps nore difficult
to draw. (Qbviously the requirenent is net by essay- ists or novelists or
scenario witers who choose their own subjects and hand in a finished piece
of work to their enployers (the majority of such persons are, of course, not
enpl oyees but self-enployed). The requirement would al so be net, generally
speaking, by persons holding the nore responsible witing position in
adverti sing agenci es.

(d) Another requirenment is that the enpl oyee be engaged in work "the
result of which depends primarily on the invention, imagination, or talent of
the enployee". This requirenent is easily net by a person enployed as an
actor, or a singer, or aviolinist, or a short-story witer. |In the case
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of newspaper enployees the distinction here is simlar to the distinction
observed above in connection with the requirenment that the work be "origina
and creative in character". Qoviously the majority of reporters do work
whi ch depends primarily on intelligence, diligence, and accuracy. It is the
mnority whose work depends primarily on "invention, imagination, or talent".
On the other hand, this requirenent will normally be net by actors,
musi ci ans, painters, and other artists.

(e) The field of journalism also enploys many exenpt as well as many
nonexenpt enpl oyees under the sanme or simlar job titles. Newspaper witers
and reporters are the principal categories of enploynent in which this is
f ound.

(1) Newspaper witers, with possible rare exceptions in certain highly
technical fields, do not neet the requirenents of subsection (a) of ARM
24.16.206 for exenption as profes- sional enployees of the "Il earned"
type. Exenption for newspaper witers as professional enployees is nornmally
avai lable only wunder the provisions for professional enployees of the
"artistic" type. Newspaper witing of the exenpt type nust therefore, be
"predom nantly original and creative in character”. Only witing which is
anal ytical, interpretative or highly individualized is considered to be
creative in nature. (The witing of fiction to the extent that it nmay be
found on a newspaper would al so be considered as exenpt work.) Newspaper
witers commonly performng work which is original and creative within the
meani ng of ARM 24.16.203 are editorial witers, columists, critics, and
"top-flight" witers of analytical and interpretative articles.

(ii) The reporting of news, the rewiting of stories received from
various sources, or the routine editorial work of a newspaper is not
predom nantly original and creative in character within the neaning of and
must be considered as non- exenpt work. Thus, a reporter or news witer
ordinarily collects facts about news events by investigation, interview or
personal observation and wites stories reporting these events for
publication, or submts the facts to a rewite man or other editorial
enpl oyees for story preparation. Such work is nonexenpt work. The |eg man,
the reporter covering a police beat, the reporter sent out under specific
instructions to cover a nurder, fire, accident, ship arrival, convention
sport event, etc., are normally perform ng duties which are not professional
in nature within the neaning of the Act and ARM 24. 16.

203.

(iii) Incidental interviewing or investigation, when it is perforned as
an essential part of and is necessarily incident to an enployee's
pr of essi onal work, however, need not be counted as non-exenpt work. Thus, if
a dramatic critic interviews an actor and wites a story around the
interview, the work of interviewing himand witing the story would not be
consi dered as nonexenpt work. However, a dramatic critic who is assigned to
cover a routine news event such
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as a fire or a convention would be doing nonexenpt work since covering the
fire or the convention would not be necessary and incident to his work as a
dramatic critic.

(4) Primary duty.

(a) For a general explanation of the term "primary duty" see the
di scussion of this termunder "executive" in subsection (3) of ARM 24.16. 204.

See al so the discussion under "adm nistrative" in subsection (5).

(5) Discretion and judgnent.

(a) Under ARM 24.16.203 a professional enployee nmust performwork which
requires the consistent exercise of discretion and judgnent in its
per f or mance.

(b) A prime characteristic of professional work is the fact that the
enpl oyee does apply his special know edge or talents with discretion and
judgment. Purely nechanical or routine work is not professional.

(6) Predomnantly intellectual and varied. ARM 24.16.203 requires that
the enpl oyee be engaged in work predomnantly intellectual and varied in
character as opposed to routine nental, nmanual, nechanical, or physical work.

This test applies to the type of thinking which nust be perfornmed by the
enpl oyee in question. Wile a doctor may make 20 physical exam nations in
the norning and performin the course of his exam nations essentially simlar
tests, it requires not only judgnment and discretion on his part but a
continual variety in his interpretation of the tests to performsatisfactory
wor k. Li kew se, although a professional chem st may nake a series of simlar
tests, the problens presented will vary as will the deductions to be nade
t herefrom The work of the true professional is inherently varied even
t hough simlar outward actions may be perforned.

(7) Essential part of and necessarily incident to.

(a) Subsection (d) of ARM 24.16.203, it will be noted, has the effect
of including within the exenpt work activities which are an essential part of
and necessarily incident to the professional work described in subsections
(a) through (c). This provision recognized the fact that there are
pr of essi onal enpl oyees whose work necessarily involves sone of the actua
routi ne physical tasks al so perfornmed by obviously nonexenpt enpl oyees. For
exanpl e, a chem st perform ng inportant and original experinments frequently
finds it necessary to perform hinself sone of the nost nenial tasks in
connection with the operation of his experinents, even though at tines these
meni al tasks can be conveniently or properly assigned to |aboratory
assistants. See also the exanple of incidental interview ng or investigation
in subsection (3) (e) (iii) of ARM 24.16. 206.

(b) It should be noted that the test of whether routine work is exenpt
is different in the definition of "professional” fromthat in the definition
of "executive" and "adm nistrative". Thus, while routine work will be exenpt
if it is "directly and closely related"” to the perfornmance of
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the professional duties will not be exenpt unless it is also "an essentia
part of and necessarily incident to" the professional work.

(8) Nonexenpt work generally.

(a) It has been the Divisions' experience that sonme enployers
erroneously believe that anyone enployed in the field of accountancy,
engi neering, or other professional fields, will qualify for exenption as a
prof essi onal enployee by virtue of such enploynent. \VWhile there are nmany
exenpt enployees in these fields, the exenption of any individual depends
upon his duties and other qualifications.

(b) It is necessary to enphasize the fact that Section 39-3-
406( 1) (j) MCA exenpts "any enpl oyee enployed in a bona fide * * * professional
capacity". It does not exenpt all enployees of professional enployers, or
all enployees in industries having | arge nunbers of professional nmenbers, or
all enployees in any particular occupation. Nor does it exenpt as such,

those |learning a profession. Moreover, it does not exenpt persons wth
prof essional training, who are working in professional fields, but performng
subprof essional or routine work. For exanple, in the field of library

science there are | arge nunbers of enployees who are trained librarians but
who, nevertheless, do not perform professional work or receive salaries
comensurate with recogni zed professional status. The field of "engineering"
has many persons with "engineer"” titles, who are not professional engineers,
as well as many who are trained in the engineering profession, but are
actually working as trainees, junior engineers, or draftsnen.

(9) 20-percent nonexenpt work limtation. Time spent in nonexenpt
work, that is, work which is not an essential part of and necessarily
incident to the exenpt work, is limted to 20 percent of the tinme worked by
t he enpl oyee in the workweek.

(10) Trainees, professional. The exenption applies to an enployee
enpl oyed in a bona fide professional capacity and does not include trainees
who are not actually performng the duties of a professional enployee.

(11) Amount of salary or fees required.

(a) Except as otherwise noted in paragraphs (b) and (c) of this
subsection, conpensation on a salary or fee basis at a rate of not |ess than
$150 per week, exclusive of board, |odging, or other facilities, is required
for exenption as a "professional" enployee. An enployee will neet the
requirenent if he is paid a biweekly salary of $300, a sem nonthly salary of
$325, or a nonthly salary of $650.

(b) The paynent of the conpensation specified in subsection (a) or (b)
of this subsection is not a requisite for exenption in the case of enpl oyees
exenpted from this requirenment by the proviso to subsection (e) of ARM
24.16. 204, as explained in subsection (14) of ARM 24.16. 206.

(c) The paynent of the required salary nust be excl u-
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sive of board, lodging, or other facilities; that is free and clear. On the
ot her hand, the regulations do not prohibit the sale of such facilities to
pr of essi onal enpl oyees on a cash basis if they are negotiated in the sane
manner as simlar transactions with other persons.

(12) Sal ary basis. The salary basis of paynent is explained in
subsection (18) of ARM 24.16.204 in connection with the definition of
"executive".

(13) Fee basis.

(a) The requirenent for exenption as a professional (or adm nistrative)
enpl oyee may be net by an enpl oyee who is conpensated on a fee basis as well
as by one who is paid on a salary basis.

(b) Little or no difficulty arises in determning whether a particul ar
enpl oynment arrangenent involves paynent on a fee basis. Such arrangenents
are characterized by the paynent of an agreed sumfor a single job regardl ess
of the tinme required for its conpletion. These paynents in a sense resenble
pi ece-work paynments with the inportant distinction that generally speaking a
fee paynment is made for the kind of job which is unique rather than for a
series of jobs which are repeated an indefinite nunber of times and for which
paynment on an identical basis is made over and over again. Paynents based on
t he nunber of hours or days worked and not on the acconplishnment of a given
singl e task are not considered paynents on a fee basis. The type of paynent
contenplated in the regulations is thus readily recognized.

(c) The adequacy of a fee paynent - whether it anounts to paynent at a
rate of not |ess than $150 per week to a professional enployee or at a rate
of not less than $150 per week to an administrative enployee can ordinarily
be determined. |In determning whether paynment is at the rate specified in
the regul ations, the anmbunt paid to the enployee will be tested by reference
to a standard wor kweek of 40 hours. Thus conpliance will be tested in each
case of a fee paynent by determ ning whether the paynent is at a rate which
woul d amobunt to at |east $150 per week to a professional enployee or at a
rate of not less than $150 per week to an adnministrative enployee can
ordinarily be determned only after the time worked on the job has been
determ ned. |In determ ning whether paynent is at the rate specified in the
regul ations, the anount paid to the enployee will be tested by reference to a
standard wor kweek of 40 hours. Thus conpliance will be tested in each case
of a fee paynment by determ ning whether the paynent is at a rate which woul d
amount to at | east $150 per week to a professional enployee or at a rate of
not |ess than $150 per week to an administrative enployee if 40 hours were
wor ked.

(d) The following exanples will illustrate the principle stated above:

(i) A singer receives $50 for a song on a 15 mnute program (no
rehearsal tinme is involved). Qoviously the re- ADM N STRATI VE RULES OF
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quirenment will be net since the enployee would earn $150 at this rate of pay
in far less than 40 hours.

(ii) An artist is paid $90 for a picture. Upon conpletion of the
assignnent, it is determned that the artist worked 20 hours. Since earnings
at this rate would yield the artist $180 if 40 hours were worked, the
requirenent is net.

(i1i) Anillustrator is assigned the illustration of a panphlet at a fee
of $120. Wen the job is conpleted it is determ ned that the enpl oyee worked
60 hours. If he worked 40 hours at this rate, the enpl oyee woul d have earned

only $100. The fee payment of $120 for work which required 60 hours to
conpl ete therefore does not neet the requirenent of paynent at a rate of $150
per week and the enpl oyee nmust be consi dered nonexenpt. It follows that if
in the performance of this assignment the illustrator worked in excess of 40
hours in any week, overtine rates nust be paid. Wether or not he worked in
excess of 40 hours in any week, records for such an enpl oyee woul d have to be
kept in accordance with the regulations covering records for nonexenpt
enpl oyees.

(14) Exception for physicians and | awers.

(a) A holder of a valid license or certificate permtting the practice
of law or nedicine or any of their branches, who is actually engaged in
practicing the profession, or a holder of the requisite academ c degree for
the general practice of nedicine who is engaged in an internship or resident
program pursuant to the practice of his profession, is excepted from the
salary or fee requirenent. This exception applies only to the traditiona
professions of law, nedicine and not to enployees in related professions
whi ch nmerely serve these professions.

(b) In the case of nedicine:

(i) The exception applies to physicians and other practitioners
i censed and practicing in the field of nedical science and healing or any of
the nedi cal specialties practiced by physicians or practitioners. The term
physi cians nmeans nedical doctors including general practitioners and
specialist, and osteopathic physicians (doctors of osteopathy). O her
practit-ioners in the field of nedical science and healing my include
podi atrists (sone times called chiropodists), dentists (doctors of dental
medi ci ne), optonetrists (doctors of optonetry or bachelors of science in
optonetry).

(i1) Physicians and other practitioners included in subsection (i) of
this subsection, whether or not licensed to practice prior to comencenent of
an internship or resident program are expected from the salary or fee
requirenment during their internship or resident program where such a
training programis entered upon after the earning of the appropriate degree
required for the general practice of their profession.

(c) In the case of nedical occupations, the exception fromthe salary
or fee requirenent does not apply to pharmacists, nurses, therapists,
t echnol ogi sts, sanitarians,
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dietitians, social workers, psychologists, psychonetrists, or other
pr of essi ons whi ch service the nedical profession.

(15) Special proviso for high salaried professional enployees.

(a) Except as otherwi se noted in subsection (b) of this section, the
definition of "professional” contains a special proviso for enpl oyees who are
conpensated on a salary or fee basis at a rate of at |east $200 per week
excl usive of board, |odging, or other facilities. Under this proviso, the
requirenents for exception in subsections (a) through (e) of ARM 24.16. 203
will be deened to be net by an enpl oyee who consists of the perfornmance or
work requiring know edge of an advanced type in a field of science or
| earni ng, which includes work requiring the consistent exercise of discretion
and judgnent, or consists of the performance of work requiring invention
i magi nation, or talent in a recognized field of artistic endeavor. Thus, the
exenption will apply to highly paid enpl oyees enployed either in one of the
"l earned" professions or in an "artistic" profession and doing primarily
pr of essi onal wor K. If an enployee qualifies for exenption under this
proviso, it is not necessary to test his qualifications in detail wunder
subsections (a) through (e) of ARM 24.16.203. (H story: Sec. 39-3-403, MCA
I MP, Sec. 39-3-406(1)(j), MCA, Eff. 12/31/72.)

Sub- Chapters 3 and 4 Reserved

NEXT PACE | S 24-995
ADM NI STRATI VE RULES OF MONTANA 7/ 1/ 80 24-977



WAGES AND HOURS 24.16. 502
Sub- Chapter 5
General Coverage of Wage and Hour Provisions

24.16.501 WORKWEEK (1) A workweek is a regularly recurring period of 168
hours in the form of seven consecutive 24-hour periods. The workweek need
not coincide with the calendar week - it nmay begin any day of the week and
any hour of the day. Each workweek stands al one. Enploynent for two or nore
wor kweeks cannot be averaged out for the sake of figuring overtine or m ni num
wages. The beginning of the workweek may be changed if the change is
intended to be permanent and is not designed to evade the overtine
requirenents of the law. The workweek is to be taken as the standard in
determining the applicability of the |aw Thus if in any workweek an
enpl oyee is engaged in both covered and noncovered work he is entitled to
both the wage and hours benefits of the law for all the tinme worked in that
week, unless exenpted there from by sone specific provision of the law. The
proportion of his time spent by the enployee in each type of work is not
material. |If he spends any part of the workweek in covered work he will be
consi dered on exactly the sane basis as if he had engaged exclusively in such
work for the entire period. Accordingly, the total nunber of hours which he
wor ks during the workweek at both types of work nust be conpensated for in
accordance with the m ni rum wage and overtinme pay provisions of the |aw.

(2) It is thus recognized that an enployee may be subject to the law in
one workweek and not in the next. (Hi story: Sec. 39-3-403, MCA, | MP, Sec.
39-3-405, MCA;, Eff. 12/31/72.)

24.16. 502 COVERAGE NOT DEPENDENT ON METHOD OF COMPENSATI ON
The law s coverage is not |limted to enployees working on an hourly wage.
The requirenent of section 39-3-404 MCA as to m ni mum wages on and after July
1, 1976, is that "each" enployee nust be paid wages at a rate not |ess than
$2. 00 an hour. This does not nean that enployees cannot be paid on a
pi ecework basis or on a salary, comm ssion, or other basis; it nmerely neans
t hat whatever the basis on which the workers are paid, whether it be nonthly,
weekly, or on a piecewrk basis, they nust receive at |east the equival ent of

the mnimum hourly rate. "Each" and "any" enpl oyee obviously and necessarily
i ncl udes one conpensated by a unit of tinme, by the piece, or by any other
measur enent . Regul ati ons prescribed by the admnistrator provide for the

keeping of records in such formas to enable conpensation on a piecework or
other basis to be translated into an hourly rate. (H story: Sec. 39-3-403,
MCA; |1 MP, Sec. 39-3-404 MCA, Eff. 12/31/72.)
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24.16.503 COVERAGE NOT DEPENDENT ON PLACE OF WORK The | aw contai ns no
prescription as to the place where the enployee nust work in order to cone
within its coverage. It follows that enployees otherwi se comng within the
ternms of the law are entitled to its benefits whether they performtheir work
at hone, in the factory, or elsewhere. (H story: Sec. 39-3-403, MCA;, |MP,
Sec. 39-3-404, MCA, Eff. 12/31/72.)

Sub- Chapter 6 Reserved

NEXT PACGE | S 24-1001
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Sub- Chapter 7

Speci al M ni nrum Wages for Handi capped Workers
in Conpetitive Enpl oynent

24.16.701 DEFINITIONS (1) "Handi capped workers" nmeans an individua
whose earnings is inpaired by age or physical or nental deficiency or injury
for the work he is to perform

(2) "Handi capped trainee" or "trainee" nmeans an individual whose
earning capacity is inpaired by age or physical or nental deficiency or
injury, and who is receiving or is scheduled to receive on-the-job training
in industry under any vocational rehabilitation program adm nistered by the
Veterans Adm nistration or an authorized vocational rehabilitation agency
operation pursuant to the Vocational Rehabilitation Act.

(3) "State Agency" shall nean the "Departnent of Social and
Rehabilitation Services.
(4) "Institutions"” nean that state institution engaged in the custody

and caring for of the worker or trainee.

(5) State institution is an institution operated by the State of
Montana. (History: Sec. 39-3-403, MCA; | MP, Sec. 39-3-406(1)(f), MCA, NEW
Eff. 12/31/72.)

24.16. 702 APPLI CATI ON FOR CERTI FI CATE Applications for enpl oynment under
special certificate of handi capped workers at wages |ower than the m nimm
wage applicabl e under section 39-3-406(f) MCA of the act nust be approved by
t he Departnment of Social and Rehabilitative Services; Institutions caring for
t he handi capped, or individuals nust seek application fromthe Conm ssioner
of Labor. (H story: Sec. 39-3-403, MCA; I MP, Sec. 39-3-406(1)(f), MCA, NEW
Eff. 12/31/72.)

Sub- Chapters 8 and 9 Reserved

NEXT PACGE | S 24-1005
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Sub- Chapter 10
Hours Wbr ked

24.16.1001 | NTRODUCTORY STATEMENT Section 39-3-304 MCA of the Montana
M ni rum Wage and Overtinme Conpensation Act requires that each enpl oyee, not
specifically exenpted, receive a specified m ninumwage. Section 39-3-404,
MCA of the act provides that persons nmay not be enployed for nore than a
stated nunmber of hours a week w thout receiving at |east one and one-half
times their regular rate of pay for the overtinme hours. The anmount of noney
an enpl oyee shoul d receive cannot be determ ned w thout knowi ng the nunber of
hours worked. This part discusses the principles involved in determning
what constitutes working tine. It also seeks to apply these principles to
situations that frequently arise. It cannot include every possible
situation. No reference should be drawn fromthe fact that a subject or an
illustration is omtted. | f doubt arises inquiries should be sent to the
Adm ni strator of the Enploynent Relations Division, Mntana Departnent of
Labor, Hel ena, Montana. (History: Sec. 39-3-403, MCA;, I MP, Sec. 39-3-404 &
405, MCA; Eff. 12/31/72.)

24.16.1002 GENERAL REQUI REMENTS (1) Section 39-3-404, MCA requires the
paynment of a m ni rum wage by an enployer to his enpl oyees who are subject to
the act. Section 39-3-405 MCA prohibits their enploynent for nore than a
speci fied nunber of hours per week w thout proper overtine conpensation.

(2) By statutory definition the term"enploy"” includes (section 39-3-
402(2) MCA) "to suffer or permt to work".

(3) In general, "hours worked" includes all the tine an enployee is
required to be on duty or on the enployer's premses or at a prescribed
wor kpl ace, and all tine during which he is suffered or permtted to work for
the enployer. (H story: Sec. 39-3-403, MCA; I MP, Sec. 39-3-404 & 404, MCA
Eff. 12/31/72.)

24.16.1003 JUDI Cl AL CONSTRUCTI ON The United States Suprene Court
originally stated that enpl oyees subject to the Fair Labor Standards Act nust
be paid for all tine spent in "physical or nmental exertion whether burdensone
or not, controlled or required by the enployer and pursued necessarily and
primarily for the benefit of the enployer or his business.” Tennessee Coal,
Iron & Railroad Co. v. Miscoda Local No. 123, 321 U S 590 (1944).
Subsequently, the court ruled that there need be no exertion at all and that
all hours are hours worked which the enployee is required to give his
enpl oyer, that "an enployer, if he chooses, may hire a man to do nothing, or
to do nothing but wait for sonething to happen. Refraining from other
activity often is a factor of instant readi ness to serve, and idleness plays
a part of all
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enpl oynments in a stand-by capacity. Readiness to serve may be hired, quite
as nmuch as service itself, and tine spent lying in wait for threats to the
safety of the enployer's property may be treated by the parties as a benefit
to the enployer”. Arnour & Co. v. Wantock, 323 U. S. 126 (1944); Skidnore v.
Swift, 323 U S 134 (1944). The workweek ordinarily includes "all tine
during which an enployee is necessarily required to be on the enployer's
prem ses, on duty or at a prescribed work place.” Anderson v. M. Cdenens
Pottery Co., 328 U S. 680 (1946). (H story: Sec. 39-3-403, MCA; | MP, Sec.
39-3-404 & 405, MCA;, Eff. 12/31/72).

24.16.1004 EFFECT OF CUSTOM CONTRACT OR AGREEMENT The principles are
appl i cabl e even though there may be a custom contract, or agreenment not to
pay for the tinme so spent. (Hstory: Sec. 39-3-403, MCA; | MP, Sec. 39-3-404
& 405, MCA; Eff. 12/31/72.)

24.16.1005 EMPLOYEES " SUFFERED OR PERM TTED' TO WORK (1) GCeneral. Wrk
not requested but suffered or permtted is work tine. For exanple, an
enpl oyee may voluntarily continue to work at the end of a shift. He may be a
pi eceworker, he may desire to finish an assigned task or he may wish to
correct errors, paste work tickets, prepare tinme reports or other records.
The reason is immterial. The enployer knows or has reason to believe that
he is continuing to work and the tine is working tine.

(2) Work perforned away from the prem ses or job site. The rule is
al so applicable to work perforned away fromthe prem ses or the job site, or
even at honme. |If the enployer knows or has reason to believe that the work
is being perfornmed, he nust count the time as hours worked.

(3) Duty of managenent. In all such cases it is the duty of the
managenment to exercise its control and see that the work is not performed if
it does not want it to be perforned. It cannot sit back and accept the
benefits w thout conpensating for them The nere pronulgation of a rule
agai nst such work is not enough. Managenent has the power to enforce the
rul e and nust nake every effort to do so.

(4) Waiting tinme, general. Wether waiting tinme is tinme worked under
the act depends upon particular circunstances. The determ nation involves
"scrutiny and construction of the agreenents between particular parties
appraisal of their practical construction of the working agreenent by
conduct, consideration of the nature of the service, and its relation to the
waiting tinme, and all of the circunstances. Facts may show that the enpl oyee
was engaged to wait, or they may show that he waited to be engaged".

(5 On duty. A stenographer who reads a book while waiting for
dictation, a nessenger who works a crosswrd puzzle while awaiting
assignnments, a fireman who plays checkers while waiting for alarns and a
factory worker who tal ks
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to his fellow enpl oyees while waiting for machinery to be repaired are all
working during their periods of inactivity. The rule also applies to
enpl oyees who work away fromthe plant. For exanple, a repair man i s working
while he waits for his enployer's custoner to get the prem ses in readiness.
The tinme is worktinme even though the enployee is allowed to |eave the
prem ses or the job site during such periods of inactivity. The peri ods
during which these occur are unpredictable. They are wusually of short
duration. In either event the enployee is unable to use the tine effectively
for his owm purposes. It belongs to and is controlled by the enployer. In
all of these cases waiting is an integral part of the job. The enployee is
engaged to wait.

(6) Of duty.

(a) GCeneral. Periods during which an enployee is conpletely relieved
fromduty and which are | ong enough to enable himto use the time effectively
for his own purposes are not hours worked. He is not conpletely relieved
fromduty and cannot use the tine effectively for his own purposes unless he
is definitely told in advance that he nmay | eave the job and that he will not
have to comrence work until a definitely specified hour has arrived. Wether
the tine is used effectively for his own purposes depends upon all of the
facts and circunstances of the case.

(b) Truck drivers; specific exanples. A truck driver who has to wait
at or near the job site for goods to be | oaded is working during the I oading
period. |If the driver reaches his destination and while awaiting the return
tripis required to take care of his enployer's property, he is al so working
while waiting. In both cases the enployee is engaged to wait. Waiting is an
integral part of the job. On the other hand, for exanple, if the truck
driver is sent fromHelena, to Billings, leaving at 6 a.m and arriving at 12
noon, and is conpletely and specifically relieved fromall duty until 6 p.m
when he again goes on duty for the return trip, the idle tinme is not working
time. He is waiting to be engaged.

(7) On call tine. An enployee who is required to remain on call on the
enployer's premses or so close thereto that he cannot use the tine
effectively for his own purposes is working while "on call". An enployee who
is not required to remain on the enployer's prem ses but is nerely required
to | eave word at his hone or with conpany officials where he may be reached
is not working while on call. (H story: Sec. 39-3-403, MCA, I MP, Sec. 39-3-
404 & 405, MCA; Eff. 12/31/72.)

24.16.1006 REST AND MEAL PERIODS (1) Rest . Rest periods of short
duration, running from5 mnutes to about 20 m nutes, are comon in industry.
They pronote the efficiency of the enployee and are customarily paid for as
working tinme. They nust be counted as hours worked. Conpensable tine of
rest periods may not be of fset against other working tinme
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such as conpensable waiting tinme or on-call tine.

(2) Meal.

(a) Bona fide neal periods. Bona fide neal periods are not worktine.
Bona fide neal periods do not include coffee breaks or tine for snacks.
These are rest periods. The enployee nmust be conpletely relieved fromduty
for the purposes of eating regular neals. Odinarily 30 mnutes or nore is
| ong enough for a bona fide neal period. A shorter period may be | ong enough
under special conditions. The enployee is not relieved if he is required to
perform any duties, whether active or inactive while eating. For exanple, an
of fice enployee who is required to be at his machine is working while eating.

(b) Were no permssion to |leave premses. It is not necessary that an
enpl oyee be permtted to leave the premses if he is otherwi se conpletely
freed fromduties during the neal period. (H story: Sec. 39-3-403, MCA
I MP, Sec. 39-3-404 & 405, MCA; Eff. 12/31/72.)

24.16.1007 SLEEPING TIME AND CERTAIN OTHER ACTIVITIES (1) Ceneral .
Under certain conditions an enployee is considered to be working even though
sone of his tine is spent in sleeping or in certain other activities.

(2) Less than 24 hour duty. An enployee who is required to be on duty
for less than 24 hours is working even though he is permtted to sleep or
engage in other personal activities when not busy. A tel ephone operator, for
exanple, who is required to be on duty for specified hours is working even
t hough she is permtted to sleep when not busy answering calls. It nmakes no
difference that she is furnished facilities for sleeping. Her tine is given
to her enployer. She is required to be on duty and the tinme is worktine.

(3) Duty of 24 hours or nore.

(a) Ceneral. Were an enployee is required to be on duty for 24 hours
or nore, the enployer and the enpl oyee nay agree to exclude bona fide neal
periods and a bona fide regularly schedul ed sl eeping period of not nore than
8 hours from hours worked, provided adequate sleeping facilities are
furni shed by the enpl oyer and the enpl oyee can usually enjoy an uninterrupted
night's sleep. |If sleeping period is of nore than 8 hours, only 8 hours wll
be credited. \Were no expressed or inplied agreenent to the contrary is
present, the 8 hours of sleeping tine and lunch periods constitute hours
wor ked.

(b) Interruptions of sleep. |If the sleeping period is interrupted by a
call to duty, the interruption mnmust be counted as hours worked. If the
period is interrupted to such an extent that the enployee cannot get a
reasonabl e night's sleep, the entire period nust be counted. For enforcenent
pur poses, the Divisions have adopted the rule that if the enpl oyee cannot get
at least 5 hours sleep during the schedul ed period the entire tine is working
tine.
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(4) Enployees residing on enployer's prem ses or working at hone. An
enpl oyee who resides on his enployer's prem ses on a pernmanent basis or for
extended periods of tinme is not considered as working all the tinme he is on
the premises. Odinarily, he may engage in normal private pursuits and thus
have enough tinme for eating, sleeping, entertaining, and other periods of
conplete freedomfromall duties when he may | eave the prem ses for purposes
of his own. It is of course difficult to determ ne the exact hours worked
under these circunstances and any reasonabl e agreenent of the parties which
takes into consideration all of the pertinent facts will be accepted. This
rule would apply, for exanple, to the punper of a stripper well who resides
on the prem ses of his enployer and also to a tel ephone operator who has the
swi tchboard in her own hone. (History: Sec. 39-3-403, MCA; | MP, Sec. 39-3-
404 & 405, MCA; Eff. 12/31/72.)

24.16.1008 PREPARATORY AND CONCLUDI NG ACTIVITIES (1) Pri nci pal
Activities.

(a) The term"principal activities" includes all activities which are
an integral part of a principal activity. Two exanples of what is neant by
an integral part of a principal activity are:

(1) In connection with the operation of a l|athe, an enployee wl
frequently at the commencenent of his workday, oil, grease, or clean his
machine, or install a new cutting tool. Such activities are an integral part
of the principal activity, and are included within such term

(it) In the case of a garment worker in a textile mll, who is required
to report 30 mnutes before other enployees report to commence their
principal activities, and who during such 30 m nutes distributes clothing or
parts of clothing at the workbenches of other enpl oyees and gets machines in
readi ness for operation by other enployees, such activities are anong the
principal activities of such enployee. Such preparatory activities, which
t he conm ssi oner has al ways regarded as work as conpensabl e under the Montana
M ni rum WAge Law, remain so, regardl ess of contrary customor contract.

(b) Among the activities included as an integral part of the principal
activity are those closely related activities which are indispensable to its
performance. |If an enployee in a chemcal plant, for exanple, cannot perform
his principal activities without putting on certain clothes, changing clothes
on the enployer's prem ses at the beginning and end of the workday woul d be
an integral part of the enployee's principal activity. On the other hand, if
changing clothes is nerely a convenience to the enployee and not directly
related to his principal activities it would be considered as a "prelimnary"
activity rather than a principal part of the activity. However, activities
such as checking in and out and waiting in line to do so woul d not
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ordinarily be regarded as integral parts of the principal activity or
activities.

(2) Illustrative U S. Suprene Court Decisions. These principles have
gui ded the Administrator in the enforcenent of the law. Two cases deci ded by
the U S. Suprenme Court further illustrate the types of activities which are
considered an integral part of the enployee' s jobs. In one, enployees

changed their clothes and took showers in a battery plant where the
manuf acturing process involved the extensive use of caustic and toxic
mat eri al s. Steiner v. Mtchell, 350 US. 247 (1956). I n anot her case
Kni fenen in a meat packi ng pl ant sharpened their knives before and after their
schedul ed workday. (Mtchell v. King Packing Co., 350 U S (1956). 1In both
cases the Suprene Court held that these activities are an integral and
i ndi spensabl e part of the enployee's principal activities. (H story: Sec.
39-3-403, MCA; | MP, 39-3-404 & 405, MCA; Eff. 12/31/72.)

24.16.1009 LECTURES, MEETINGS AND TRAI N NG PROGRAMS (1) CGeneral .
Attendance at |ectures, neetings, training prograns and simlar activities
need not be counted as working time if the following four criteria are net:

(a) Attendance is outside of the enployee's regul ar working hours;

(b) Attendance is in fact voluntary;

(c) The course, lecture, or neeting is not directly related to the
enpl oyee' s job; and

(d) The enployee does not perform any productive work during such
att endance.

(2) Involuntary attendance. Attendance is not voluntary. O course,
if it is required by the enployer. It is not voluntary in fact if the
enpl oyee is given to understand or led to believe that his present working
conditions or the continuance of his enploynent woul d be adversely affected
by nonattendance.

(3) Training directly related to enployee's job. The training is
directly related to the enployee's job if it is designed to nmake the enpl oyee
handle his job nore effectively as distinguished from training him for
another job, or to a new or additional skill. For exanple, a stenographer
who is given a course in stenography is engaged in an activity to nake her a
better stenographer. Tine spent in such a course given by the enployer or
under his auspices is hours worked. However, if the stenographer takes a
course in bookkeeping, it may not be directly related to her job. Thus, the
time she spends voluntarily in taking such a bookkeepi ng course, outside or
regul ar working hours, need not be counted as working tine. Wiere a training
course is instituted for the bone fide purpose of preparing for advancenent
t hrough upgradi ng the enployee to a higher skill, and is not intended to nake
the enployee nore efficient in his present job, the training is not
considered directly related to the enployee's job even though the course
incidentally inproves his skill in
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doi ng his regul ar work.

(4) Independent training. O course, if an enployee on his own
initiative attends an i ndependent school, college or independent trade school
after hours, the tinme is not hours worked for his enployer even if the
courses are related to his job.

(5) Special situations. There are sone special situations where the
time spent in attending |lectures, training sessions and courses of
instruction is not regarded as hours worked. For exanple, an enployer may
establish for the benefit of his enployees a program of instruction which
corresponds to courses offered by independent bona fide institutions of
| ear ni ng. Vol untary attendance by an enployee at such course outside of
wor ki ng hours woul d not be hours worked even if they are directly related to
his job or paid for by the enpl oyer.

(6) Apprenticeship training. As an enforcenment policy, tinme spent in
an organi zed program of related, supplenental instruction by enployees
wor ki ng under bona fide apprenticeship prograns may be excl uded from worki ng
time if the followng criteria are net:

(a) The apprentice is enployed under a witten apprenticeshi p agreenent
or program which substantially neets the fundanental standards of the bureau
of apprenticeship and training of the U S. departnent of |abor and the
apprenticeship and training bureau of the Mntana departnent of |abor and
i ndustry; and

(b) Such time does not involve productive work or performance of the
apprentice's regular duties. |If the above criteria are nmet the tinme spent in
such related supplenental training shall not be counted as hours worked
unl ess the witten agreenment specifically provides that it is hours worked.
The mere paynment or agreenment to pay for time spent in related instruction
does not constitute an agreement that such tinme is hours worked. (History:
Sec. 39-3-402, MCA; | MP, Sec. 39-3-404 & 405, MCA; Eff. 12/31/72.)

24.16.1010 TRAVEL TIME (1) General. The principles which apply in
determ ni ng whether or not tinme spent in travel is working tinme depend upon
the kind of travel involved.

(2) Honme to work; ordinary situation. An enployee who travels from
hone before his regular workday and returns to his hone at the end of the
workday is engaged in ordinary home to work travel, which is a nornal
i nci dent of enploynent. This is true whether he works at a fixed | ocation or
at different job sites. Normal travel fromhonme to work is not worktine.

(3) Hone to work in energency situations. There nmay be instances when
travel fromhonme to work is worktine. For exanple, if an enployee who has
gone hone after conpleting his day's work i s subsequently called out at night
to travel
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a substantial distance to performan energency job for one of his enployer's
custoners, all tinme spent on such travel is working tinme. Travel to the job
and back honme by an enpl oyee who receives an energency call outside of his
regular hours to report back to his regular place of business to do a job is
wor ki ng tine.

(4) Hone to work on special one day assignnent in another city. A
probl em ari ses when an enpl oyee who regularly works at a fixed location in
one city is given a special one day work assignnment in another city. For
exanpl e, an enpl oyee who works in Helena, with regular working hours from?9
a.m to 5 p.m, my be given a special assignnent in Mssoula, wth
instructions to | eave Helena at 8 aam He arrives in Mssoula at 12 noon,
ready for work. The special assignnment is conpleted at 3 p.m, and the
enpl oyee arrives back in Helena at 7 p.m Such travel cannot be regarded as

ordi nary home-to-work travel occasioned nerely by the fact of enploynent. It
was performed for the enployer's benefit and at his special request to neet
the needs of th particular and unusual assignnent. It would thus qualify as
an integral part of the "principal" activity which the enpl oyee was hired to
perform on the workday in question; it is like travel involved in an
energency call or like travel that is all in the day's work. Al the tine
i nvol ved, however, need not be counted. Since, except for the specia

assignment the enpl oyee would have had to report to his regular work site,
the travel between his honme and the railroad depot may be deducted, it being
in the "home-to-work" category. Also, of course, the usual neal tine would
be deducti bl e.

(5) Travel that is all in the day's work. Tinme spent by an enpl oyee in
travel as part of his principal activity, such as travel fromjob site to job
site during the workday, nust be counted as hours worked. Were an enpl oyee
is required to report at a neeting place to receive instructions or to
performother work there, or to pick up and to carry tools, the travel from
t he designated place to the work place is part of the day's work, and nust be
counted as hours worked regardl ess of contract, custom or practice. |If an
enpl oyee normal ly finishes his work on the premses at 5 p.m and is sent to
another job which he finishes at 8 p.m and is required to return to his
enployer's premses arriving at 9 p.m all of the time is working tine.
However, if the enployee goes hone instead of returning to his enployer's
prem ses, the travel after 8 p.m is hone-to-work travel and is not hours
wor ked. Walling v. Md-Continent Pipe Line Co., 143 F. 2d 308 (C A 10,
1944)

(6) Travel away from home community. Travel that keeps an enpl oyee
away from hone overnight is travel away fromhone. Travel away from hone is
clearly worktinme when it cuts across the enpl oyee's workday. The enpl oyee is
sinply substituting travel for other duties. The time is not only hours
wor ked on regul ar wor ki ng days during normal working
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hours but al so during the correspondi ng hours on nonworking days. Thus, if
an enpl oyee regularly works from9 a.m to 5 p.m from Mnday through Friday
the travel tinme during these hours is worktinme on Saturday and Sundays as
well as on the other days. Regular neal period tinme is not counted. As an
enforcement policy the Divisions will not consider as worktinme that tine
spent in travel away from hone outside of regular working hours as a
passenger on an airplane, train, boat, bus, or autonobile.

(7) Wen private autonobile is used in travel away from home comunity.

If an enployee is offered public transportation but requests perm ssion to
drive his car instead, the enployer may count as hours worked either the tine
spent driving the car or the tinme he would have had to count as hours worked
during working hours if the enpl oyee had used the public conveyance.

(8) Work perfornmed while traveling. Any work which an enployee is
required to perform while traveling nust of course be counted as hours
wor ked. An enpl oyee who drives a truck, bus, autonobile, boat or airplane,
or an enployee who is required to ride therein as an assistant or hel per, is
wor king while riding, except during bona fide neal periods or when he is
permtted to sleep in adequate facilities furnished by the enployer.
(H story: Sec. 39-3-403, MCA; | MP, Sec. 39-3-404 & 405; Eff. 12/31/72.)

24.16. 1011 ADJUSTI NG GRI EVANCES, MEDI CAL ATTENTION, A VIC AND CHAR TABLE
WORK, AND SUGGESTION SYSTEMS (1) Adjusting grievances. Time spent in
adj usting grievances between an enployer and enpl oyees during the tinme the
enpl oyees are required to be on the premses is hours worked, but in the
event a bona fide union is involved the counting of such tinme wll, as a
matter of enforcenent policy, be left to the process of collective bargaining
or to the customor practice under the collective bargaini ng agreenent.

(2) Medical attention. Tinme spent by an enployee in waiting for and
receiving nedical attention on the premses or at the direction of the
enpl oyer during the enployee's normal working hours on days when he is
wor ki ng constitutes hours worked.

(3) Gvic and charitable work. Time spent in work for public or
charitabl e purposes at the enployer's request, or under his direction or
control, or while the enployee is required to be on the prem ses, is working
time. However, tinme spent voluntarily in such activities outside of the
enpl oyee' s normal working hours is not hours worked.

(4) Suggestion systenms. Generally tine spent by enpl oyees outside of
their regular working hours in developing suggestions under a general
suggestion systemis not working tinme, but if enployees are permtted to work
on suggestions during regular working hours the tinme spent nust be counted as
hours worked. Were an enployee is assigned to work on
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the devel opnent of a suggestion, the tinme is considered hours worked.
(H story: Sec. 39-3-403, MCA; | MP, Sec. 39-3-404 & 405, MCA, Eff. 12/31/72.)

24.16. 1012 RECORDI NG WORKI NG TI ME

(1) Applicable regulations governing keeping of records. Section 39-3-
403 MCA of the law authorizes the Comm ssioner to pronul gate regul ations
requiring the keeping of records of hours worked, wages paid and other
condi tions of enpl oynent.

(2) \Were records show i nsubstantial or insignificant periods of tine.

In recording working tinme under the |aw, insubstantial or insignificant
periods of tinme beyond the scheduled working hours, which cannot as a
practical adm nistrative matter be precisely recorded for payroll purposes,
may be disregarded. This rule applies only where there are uncertain and
indefinite periods of tinme involved of a few seconds or m nutes duration, and
where the failure to count such tinme is due to considerations justified by
industrial realities. An enployer may not arbitrarily fail to count as hours
working time or practically ascertainable periods of tine he is regularly
required to spend on duties assigned to him

(3) Use of tine clocks.

(a) Differences between clock records and actual hours worked. Tine
clocks are not required. In those cases where tine clocks are used,
enpl oyees who voluntarily conme in before their regular starting tine or
remain after their closing tine, do not have to be paid for such periods
provi ded, of course, that they do not engage in any work. Their early or
| ate cl ock punching nmay be disregarded. M nor differences between the clock
records and actual hours worked cannot ordinarily be avoided, but major
di screpanci es should be discouraged since they raise a doubt as to the
accuracy of the records of the hours actually worked.

(b) "Rounding practices". It has been found that in sone industries,
particularly where tinme clocks are used, there has been the practice for many
years of recording the enployee's starting tine and stopping tine to the
nearest 5 mnutes, or to the nearest one-tenth or quarter of an hour.
Presumably this arrangenment averages out so that the enployees are fully
conpensated for all the tine they actually work. For enforcenent purposes
this practice of conputing working tinme will be accepted, provided that it is
used in such a manner that it will not result, over a period of time, in
failure to conpensate the enployees properly for all the time they have
actually worked. (H story: Sec. 39-3-403, MCA; | MP, Sec. 39-3-404 & 405,
MCA; Eff. 12/31/72.)

Sub- Chapters 11 and 12 Reserved

NEXT PACE | S 24-1031
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Sub- Chapter 13
I ndi vi dual Contractor
24.16.1301 | NDI VI DUAL CONTRACTOR (IS HEREBY REPEALED) (Hi story: 39-
3-403 MCA; 1 WMP, 39-3-404 and 39-3-405 MCA; Eff. 12/31/72; REP, 1996 MAR p.
1668, Eff. 7/1/96.)
24.16. 1302 EMPLOYER- EMPLOYEE RELATI ONSHI P (1S HEREBY REPEALED)

(H story: 39-3-403 MCA; | MP, 39-3-404 and 39-3-405 MCA, Eff. 12/31/72; REP,
1996 MAR p. 1668, Eff. 7/1/96.)

Sub- Chapter 14 reserved

NEXT PACGE | S 24-1035
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Sub- Chapter 15

Det erm nati ons Under and Interpretations
of the Montana M ni mum Wage and Overtine Conpensation Act

24.16. 1501 PURPOSE AND SCOPE (1) Section 39-3-402 MCA defines the term
"wage" to include the "reasonable cost", as determ ned by the comm ssioner,
to an enployer of furnishing any enployee with board, |odging, or other
facilities, if such board, lodging, or other facilities are customarily
furni shed by the enployer to his enployees. Wenever so determ ned and when
applicable and pertinent, the "fair value" of the facilities involved shal
be includable as part of "wages". However, the cost of board, |odging, or
other facilities shall not be included as part of "wages" if excluded
therefrom by a bona fide collective bargaining agreenent.

(2) This sub-chapter 15 contains any determ nations made as to the
"reasonable cost” and "fair value" of board, |odging, or other facilities
havi ng general application and descri bes the procedure whereby determ nations
having general or particular application may be nmade. The part also
interprets generally the provisions of section 39-3-402 MCA

(3) Wenever so determined, the cost of board, |odging, or other
facilities shall not be included as a part of "wages" if excluded therefrom
by a term of enploynent.

(4) "Term of Enploynent” means the agreenent between the enpl oyer and
enpl oyee as to conditions of enploynment when no bona fide collective
bar gai ni ng agreenent exi sts.

(5) The term "reasonable costs" as used in section 39-3-402 (7) MCAis
hereby determ ned to be not nore than the actual cost to the enployer of the
board, lodging, or other facilities customarily furnished by him to his
enpl oyees. (Hi story: Sec. 39-3-403, MCA, | MP;, 39-3-402, MCA, Eff.
12/ 31/ 79.)

24.16. 1502 BOARD, LODA NG OR OTHER FACILITIES Section 39-3-402(7)
applies to both of the follow ng situations:

(1) Were board, lodging or other facilities are furnished in addition
to a stipulated wage: and

(2) \Were charges for board, |odging, or other facilities and deducted
froma stipulated wage. This section, 39-3-402(7) MCA was intended to apply
to all facilities furnished by the enployer as conpensation to the enpl oyee,
regardl ess of whether the enpl oyer cal cul ates charges for such facilities as
additions to or deductions from wages.

(3) (a) The cost of furnishing "facilities" found by the conm ssi oner
to be primarily for the benefit or convenience of the enployer will not be
recogni zed as reasonable and may not therefore be included in conputing
wages.

(b) The following is a list of facilities found by the comm ssioner to
be primarily for the benefit of convenience

ADM NI STRATI VE RULES OF MONTANA 7/ 1/ 80 24-1035



24.16. 1503 LABOR AND | NDUSTRY

of the enployer. The list is intended to be illustrative rather than
excl usi ve:

(i) Tools of the trade and other materials and services incidental to
carrying on the enpl oyers busi ness;

(1i) The cost of any construction by and for the enpl oyer;

(ii1) The cost of unifornms and their |aundering, where the nature of
t he business requires the enployee to wear a uniform (H story: Sec. 39-3-
403, MCA; 1 MP, 39-3-402, MCA;, Eff. 12/31/72.)

24.16. 1503 EFFECTS OF CO.LECTI VE BARGAI NIl NG AGREEMENTS

(1) The cost of board, lodging, or other facilities shall not be
included as part of the wage paid to any enployee to the extent it is
excluded therefrom under the terns of bona fide collective bargaining
agreenent applicable to the particular enployee.

(2) A collective bargai ning agreenent shall be deenmed to be "bona fide"
when it is made wth a |abor organization which has been certified by the
Nat i onal Labor Rel ations Board, or which is the certified representative of
the National Labor Relations Act, as anmended, or the Railway Labor Act, as
anmended, or the Mntana Col |l ective Bargaining for Public Enployees Act, or
t he Montana Col | ective Bargaining for Nurses Act.

(3) Collective bargaining agreenents nmade with representatives who have
not been certified will be ruled on individually upon submission to the
Commi ssi oner . (Hi story: Sec. 39-3-403, MCA; | MP, Sec. 39-3-402, MCA; Eff.
12/ 31/ 72.)

24.16.1504 RELATION TO OTHER LAWS Various Federal, State, and |oca
| egi sl ation requires the paynment of wages in cash, prohibits or regulates the
i ssuance of scrip, tokens, credit cards, "dope checks" or coupons, prevents
or restricts paynment or wages in services or facilities, controls conpany
stores and conm ssaries, outlaws "kickbacks" restrains assignnent and
gar ni shnment of wages, and generally governs the cal cul ati on of wages and the
frequency and manner of paying them \ere such legislation is applicable,
nothing in the regulations, or the interpretations announced by the
Comm ssi oner should be taken to override or nullify the provisions of these
laws. (Hi story: Sec. 39-3-403, MCA, IMP, Sec. 39-3-402, MCA, Eff. 12/31/72.)

24.16. 1505 DEFI NI NG THE TERM "FURNI SHED AS APPLI ED TO BOARD, LODA NG OR
OTHER FACILITIES (1) Section 39-3-402(7) MCA applies to both of the
foll owi ng situations:

(a) Were board, lodging, or other facilities are furnished in addition
to a stipul ated wage; and

(b) Where charges for board, |odging, or other facilities are deducted
froma stipulated wage. The use of the word "furnishing” clearly indicates
that this section was intended to apply to all facilities furnished by the

enpl oyer
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as conpensation to the enployee, regardless of whether the enployer
cal cul ates charges for such facilities as additions to or deductions from
wages.

(2) The reasonabl e cost of board, |odging, or other facilities nmay be
considered as part of the wage paid an enployee only where customarily
"furni shed" to the enployee. Not only nmust the enpl oyee receive the benefits
of the facility for which he is charged, but it is essential that his
acceptance of the facility be voluntary and uncoer ced.

(3) The reasonabl e cost of board, |odging, or other facilities may be
considered as part of the wage paid an enployee only where "customarily"
furnished to the enployee. Where such facilities are "furnished" to the
enpl oyee, it will be considered a sufficient satisfaction of this requirenent
if the facilities are furnished regularly by the enployer to his enpl oyees or
if the same or simlar facilities are customarily furnished by other
enpl oyers engaged in the sanme or simlar trade, business, or occupation in
the same or simlar communities. Facilities furnished in violation of any
Federal, State, or local |law, ordinance or prohibition will not be considered
facilities "customarily" furnished.

(4) "Oher facilities"

(a) "Oher facilities" as used in this section, nust be sonething |like
board or | odging. The following itens have been deened to be within the
meani ng of the term Meals furnished at conpany restaurants or cafeterias or
by hospitals, hotels, or restaurants to their enployees; neals, dormtory
roons, and tuition furnished by a college to its student enpl oyees' housing
furnished for dwelling purposes; general nerchandise furnished at conpany
stores and conm ssaries (including articles of food, clothing, and househol d
effects); fuel (including coal, kerosene, firewod, and |unber slabs),
electricity, water and gas furnished for the noncommercial personal use of
t he enpl oyee; transportation furnished enpl oyees between their hones and work
where the travel tine does not constitute hours worked conpensable and the
transportation is not an incident of and necessary to the enpl oynent.

(b) It should also be noted that the cost of furnishing "facilities"
which are primarily for the benefit of convenience of the enployer will not
be recogni zed as reasonable and may not therefore be included in conputing
wages. Items which have been held to be primarily for the benefit or
conveni ence of the enployer and are not therefore to be considered
"facilities" include: Safety caps, explosives, and mner's lanmps (in the
m ning industry); electric power (used for commercial production in the
interest of the enployer); conmpany police and guard protection; taxes and
insurance on the enployer's buildings which are not used for |odgings
furnished to the enployee, "dues" to chanbers of comerce and other
organi zations used for exanple to repay subsidies given to the enployer to
| ocate his factory in a
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particular comunity; transportation charges where such transportation is an
i ncident of any necessary to the enploynent; charges for rental of uniforns
where the nature of the business requires the enployee to wear a uniform
nmedi cal services and hospitalization which the enployer is bound to furnish
under workmen's conpensation acts, or simlar Federal, State, or local |aw
On the other hand, neals are always regarded as primarily for the benefit and
conveni ence of the enployee. (H story: Sec. 39-3-403, MCA; |IMP, Sec. 39-3-
402, MCA; Eff. 12/31/72.)

24.16. 1506 "REASONABLE COST"; "FAIR VALUE'" (1) "Reasonable cost", does
not include a profit to the enployer or to any affiliated person. Although
the question of affiliation is one of fact, where any of the follow ng
persons operate conpany stores or conm ssaries or furnish |odging or other
facilities they will normally be deemed "affiliated persons” wthin the
nmeani ng of the regulations: A spouse, child, parent, or other close relative
of the enployer; a partner, officer, or enployee in the enpl oyer conpany or
firm a parent, subsidiary, or otherw se closely connected corporation; and a
agent of the enployer. (H story: Sec. 39-3-403, MCA, IMP, Sec. 39-3-402 MCA
Eff. 12/31/72.)

24.16. 1507 "FREE AND CLEAR' PAYMENT; "KI CKBACKS"

(1) Wether in cash or in facilities, "wages" cannot be considered to
have been paid by the enployer and received by the enpl oyee unless they are
paid finally and unconditionally or "free and clear”. The wage requirenents
of the Law will not be nmet where the enployee "kicks-back" directly or
indirectly to the enployer or to another person for the enployer's benefit
the whole or part of the wage delivered to the enployee. This is true
whet her the "kick-back” is made in cash or in other than cash. (Hi story:
Sec. 39-3-403, MCA; | MP, Sec. 39-3-402, MCA, Eff. 12/31/72.)

24.16.1508 TIPS OR GRATUITIES (1) Tips are the enployees to keep and
may not be used by the enpl oyer to make up any part of the enpl oyees wage.

(2) General characteristics of tips. A tip is a sum presented by a
custoner as a gift or gratuity in recognition of sone service performed for
him It is to be distinguished frompaynent of charge, if any, made for the
servi ce. Whether a tip is to be given, and its anobunt, are matters
determned solely by the custonmer, and generally he has the right to
determ ne who shall be the recipient of his gratuity.

(3) Paynents which constitute tips. In addition to cash suns presented
by customers which an enpl oyee keeps as his own, tips received by an enpl oyee
i ncl ude, anounts paid by bank check or other negotiabl e instrunent payabl e at
par and anounts transferred by the enployer to the enpl oyee
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pursuant to directions from credit custoners who designate anmobunts to be
added to their bills as tips. (Hstory: 39-3-403, MCA; | MP, 39-3-402, MCA
Eff. 12/31/72.)

24.16. 1509 PROCEDURE FOR DETERM NI NG M NI MUM WAGE

(1) Section 39-3-409, MCA (1989), provides that the comm ssioner shal
adopt rules to establish, with one exception, a mninumrate of wage the sane
as that "provided under the federal Fair Labor Standards Act (29 U S. C
206(a)(1))". The exception, found at 39-3-409(2), MCA, provides that "the
m ni mum wage rate for a business whose annual gross sales are $110, 000 or
less is $4 an hour".

(2) The value of tips received by an enpl oyee may not be used to neet
Mont ana' s mi ni num wage requirenments.

(3) Section 6(a) of the Fair Labor Standards Act (29 U S. C. 206(a)(1l))
was amended Novenber 17, 1989, to provide for a mninmum wage not |ess than
$3.35 an hour until Mrch 31, 1990; not less than $3.80 an hour for the year
begi nning April 1, 1990; and not less than $4.25 an hour after March 31,
1991.

(4) Section 6(a) of the Fair Labor Standards Act (29 USC 206(a)(1)) was
amended August 20, 1996, to provide for a mnimumwage of not |ess than $4.75
an hour during the period Cctober 1, 1996 through August 31, 1997, and of not
| ess than $5.15 an hour starting Septenber 1, 1997. (Hi story: 39-3-403,
MCA;, | MP, 39-3-409, MCA, NEW 1990 MAR p. 852, Eff. 4/27/90; AMD, 1991 MAR p.
2264, Eff. 11/28/91; AMD, 1996 MAR p. 2882, Eff. 10/25/96.)

24.16.1510 M NIMUM WAGE RATE (1) Up to and including March 31, 1990,
Mont ana's m ni mum hourly wage rate shall be $3.35 an hour.

(2) FromApril 1, 1990 through March 31, 1991, Montana's m ni num hourly
wage rate shall be $3.80 an hour.

(3) FromApril 1, 1991 through April 25, 1991, Montana's m ni num hourly
wage rate shall be $4.00 an hour.

(4) FromApril 26, 1991 through Septenber 30, 1996, Montana's m ni mum
hourly wage rate for a business whose annual gross sales is greater than
$110, 000 shall be $4.25 an hour, not including tips.

(5) Effective April 26, 1991, and thereafter wuntil further notice
Montana's m ni mum hourly wage rate for a business whose annual gross sales is
$110, 000 or less shall be $4.00 an hour, not including tips.

(6) Effective April 26, 1991, no training or new hire wage wll be
recogni zed i n Mont ana.

(7) For work performed from Cctober 1, 1996 through August 31, 1997,
Montana's m ni mum hourly wage rate for a business whose annual gross sales is
nore than $110,000 is $4.75 an hour, not including tips.
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(8) For work performed on or after Septenmber 1, 1997, Montana's m ni mum
hourly wage rate for a business whose annual gross sales is nore than
$110,000 is $5.15 an hour, not including tips. (H story: 39-3-403, MCA
LMP, 39-3-409, MCA;, NEW 1990 MAR p. 852, Eff. 4/27/90; AMD, 1991 MAR p.
2264, Eff. 11/28/91; AMD, 1996 MAR p. 2882, Eff. 10/25/96.)

Sub- Chapters 16 through 18 reserved

NEXT PACGE | S 24-1051
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Sub- Chapter 19
I nvestigati ons And I nspections
24.16.1901 | NVESTI GATI ONS AND | NSPECTI ONS ('S HEREBY REPEALED)

(History: 39-3-403 MCA, [MP, 39-3-407 MCA, Eff. 12/31/72; REP, 1996 MAR p.
1668, Eff. 7/1/96.)

Sub- Chapter 20 reserved

NEXT PACGE | S 24-1055
ADM NI STRATI VE RULES OF MONTANA 6/ 30/ 96 24-1051



WAGES AND HOURS 24.16. 2101
Sub- Chapter 21
Joi nt Enpl oynent Rel ationship

24.16.2101 JONT EMPLOYMENT (1) A single individual may stand in the
relation of an enployee to two or nore enployers at the sanme tinme under the
Mont ana M ni mrum Wage and Overtine Conpensation Act, since there is nothing in
the law which prevents an individual enployed by one enployer from also
entering into an enploynent relationship with a different enployer. A
determ nati on of whether the enploynment by the enployers is to be considered
joint enploynment or separate and distinct enploynents for purposes of the | aw
depends upon all the facts in the particular case. |If all the relevant facts
establish that two or nore enployers are acting entirely independently of
each other and are conpletely disassociated with respect to the enpl oynent of
a particul ar enpl oyee, who during the same workweek perforns work for nore
than one enployer, each enployer may disregard all work perfornmed by the
enpl oyee for the other enployer (or enployers) in determning his own
responsibilities under the law. On the other hand, if the facts establish
that the enployee is enployed jointly by two or nore enployers, i.e., that
enpl oynent by one enpl oyer is not conpletely disassociated from enpl oynent by
the other enployer(s), all of the enployee's work for all of the joint
enpl oyers during the workweek is considered as one enpl oynent for purposes of

the |[|aw In this event, all joint enployers are responsible, both
individually and jointly, for <conpliance with all of the applicable
provisions of the law, including the overtinme provisions, with respect to the
entire enploynent for the particular workweek. In discharging the joint

obligation each enpl oyer may, of course, take credit toward m ni num wage and
overtime requirenents for all paynents nmade to the enployee by the other
j oi nt enpl oyer or enpl oyers.

(2) Wiere the enpl oyee perfornms work which simultaneously benefits two
or nore enployers, or works for two or nore enpl oyers at different
times during the workweek, a joint enploynment relationship generally will be
considered to exist in situations such as:

(a) Were there is an arrangenent between the enployers to share the
enpl oyee' s services, as, for exanple, to interchange enpl oyees, or,

(b) Were one enployer is acting directly or indirectly in the interest
of the other enployer (or other enployers) in relation to the enployee, or,

(c) Were the enployers are not conpletely disassociated with respect
to the enploynent of a particular enpl oyee and may be deened to share contro
of the enployee, directly or indirectly, by reason of the fact that one
enpl oyer controls, is controlled by, or is under common control with the
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ot her enpl oyer. (Hi story: Sec. 39-3-403, MCA; | MP, 39-3-402, MCA;, Eff.
12/ 31/ 72.)

Sub- Chapter 22 Reserved

NEXT PACGE | S 24-1061
24-1056 7/ 1/ 80 ADM NI STRATI VE RULES OF MONTANA



WAGES AND HOURS 24.16. 2301
Sub- Chapter 23
Regul ati ons for Enploynent of Learners

24.16.2301 EMPLOYMENT COF LEARNERS (1) Applicability of regulations
contained in this part are issued in accordance wth section 39-3-406 MCA of
the law to provide for the enpl oynent under special certificates of |earners
at wages | ower than the m ni mum wage applicabl e under section 39-3-404 MCA
Such certificates shall be subject to the provisions hereinafter set forth
and to such additional ternms and conditions as may be established in
suppl enental regulations applicable to the enploynent of Ilearners in
particul ar industries.

(2) Definitions. As used in the regulations contained in this part:

(a) A "learner" is a worker whose total experience in an authorized
| earner occupation in the industry within the past three years, is |less than
the period of tine allowed as a learning period for that occupation in a
| earner certificate issued pursuant to the regulations in this part.

(b) An "experienced worker" is a worker whose total experience is an
aut hori zed | earner occupation in the industry within the past three years is
at least equal to the period of tine allowed as a |earning period for that
occupation in a learner certificate issued pursuant to the regulations in
this part.

(3) Application for a learner certificate.

(a) Wenever the enploynent of |earners at wages |ower than the m ni nrum
wage applicabl e under section 39-3-404 MCA of the law, is believed necessary
to prevent curtailnment of opportunities for enploynment in a specified plant,
an application for a certificate authorizing the enploynent of such | earners
at subm ni num wage rates may be filed by the enployer with the Comm ssi oner
of Labor or his representative.

(b) Application nust be made on the official form furnished by these
di visions and nust contain all information required by such form including
anong ot her things, information concerning efforts nmade by the applicant to
obtain experienced workers, the occupations in which learners are to be
enpl oyed, the nunber of l|earners previously hired, whether |earners are
actual |y avail abl e, the nunber of |earners requested, their proposed hourly
rates and |earning periods in nunber of hours, the nunber of experienced
wor kers in such occupations and their straight tinme average hourly earning
during the last payroll period, the nunber of workers enployed during
previ ous periods, and the type of equipnent to be used by |earners. Any
applicant may al so submt each additional information as may be pertinent.

(c) Any application which fails to present the information required by
the forns may be returned to the applicant wwth a notation to deficiencies
and wi t hout prejudice against
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subm ssion of a new revised application.

(d) Separate application nust be nmade with respect to each |earner
whi ch the applicant desires to enploy at subm ni nrum wage r at es.

(e) The nunber of trainees wll be limted according to the tota
nunber of enpl oyees.

(f) Approval of the training program and the application for |earner
certificate nust be obtained prior to the enploynent of a |earner at
subm ni mal wages.

(4) Procedure for action upon an application. Upon receipt of an
application for a certificate, the Admnistrator or his authorized
representative shall consider all of the relevant facts and, subject to the
conditions specified in subsection (5) of ARM 24.16.2301, shall issue or deny
a learner certificate. To the extent he deens appropriate, the admnistrator
or his authorized representative my provide an opportunity to other
interested persons to present data and views on the application prior to
granting or denying a learner certificate.

(5) Conditions governing issuance of a learner certificate. The
following conditions shall govern the issuance of a special certificate
aut hori zing the enpl oynent of |earners at subm ni rum wage rate:

(a) An adequate supply of qualified experienced workers is not
avai l abl e for enploynment; the experienced workers presently enployed in the
plant in occupations in which learners are requested are afforded an
opportunity, to the fullest extent possible, for full-tinme enploynent;
| earners are available for enploynent; and the granting of a certificate is
necessary in order to prevent curtail nment of opportunities for enploynent.

(b) Reasonable efforts have been made to recruit experienced workers,
i ncluding the placenent of an order with the local State Enploynent Security
Ofice not nore than fifteen days prior to the date application. Witten
evi dence from such office that the order has been placed shall be submtted
by the enployer with the application.

(c) The issuance of a learner certificate will not tend to create
unfair conpetitive | abor cost advantages nor have the effect of inpairing or
depressi ng wage or working standards established for experienced workers for
work of a like or conparable character in the industry.

(d) Abnormal |abor conditions such as a strike, a |ockout, or other
simlar condition, do not exist at the plant for which a |l earner certificate
i S request ed.

(e) There are no serious outstanding violations of the pro-visions of a
| earner certificate previously issued to the conpany, nor have there been any
serious violations of the |aw which provide reasonable grounds to concl ude
that the terns of a certificate nmay not be conplied with, if issued.

(f) The occupation or occupations in which |learners are to receive
training involve a sufficient degree of skill to
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necessitate an appreciable training period.

(g) Learners shall be afforded every reasonable opportunity for
conti nued enpl oynent upon conpletion of the training period.

(6) Ternms and conditions of enploynment under |earner certificates.

(a) A learner certificate, if issued, shall specify, anong other
things: the occupations in which |earners may be enployed; the subm ni num
wage rates permtted during the authorized | earning period which nust be at
| east 85% of the applicable mninmm wage; the learning period for each
aut hori zed | earner occupation; and the effective and expiration dates of the
certificate.

(b) A learner certificate may be issued for a period not |onger than 30
days.

(c) No learner certificate may be issued retroactively.

(d) No learners shall be hired under a |earner certificate if, at the
time the enploynent begins, experienced workers capable of equaling the
performance of a worker of mninmum acceptance skill are available for
enpl oynent . Each tinme before hiring learners an order for experienced
wor kers nust be placed or be on active file wth the | ocal State Enpl oynent
Security Ofice. Witten evidence that an order has been placed or is on
active file shall be mamintained in the enpl oyer's records.

(e) No learner shall be hired under a learner certificate while
abnormal | abor conditions such as a strike, lockout, or other simlar
condition, exist in the plant.

(f) Except as otherw se specified in applicable supplenmental industry
regul ati ons, the nunber of hours of previous enploynent nust be deducted from
t he authorized learning period if within the past three years a | earner has
been enployed in a given occupation and industry for less than the tota
nunber of hours authorized as a |earning period. There shall also be
deducted fromthe authorized | earning period all such hours of enploynent or
training in vocational training schools or simlar training facilities.

(g) Under no circunstances will certificates be granted authorizing the
enpl oynent of |earners at subm ninum wage rates as homeworkers, or in
mai nt enance occupations such as watchman or porter, or in operations of a
tenporary or sporadic nature.

(h) No provision of any |learner certificate shall excuse nonconpliance
wi t h hi gher standards applicable to | earners which may be established under
any other State |aw or any Federal |law, or trade union agreenent.

(7) Enploynment records to be kept. In addition to other records
requi red under the record-keeping regul ations, the enployer shall keep the
following records specifically relating to | earners enployed at subm ni num
wage rates:

(a) Each worker enployed as a | earner under a |earner certificate shal
be designated as such on the payroll re-
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cords kept by the enployer. Al such learners shall be listed together as a
separate group on the payroll records, with such |earners occupation being
shown.

(b) The enployer shall also obtain at the tinme of hiring and keep in
his records a statenent signed by each such |earner showing all applicable
experience which the learner may have had in the industry in which he is
enpl oyed during the preceding three years, or as otherwise required in the
appl i cabl e suppl enental industry regulations. The statenent shall contain
t he dates of such previous enpl oynment, names, and addresses of enployers, the
occupati on or occupations in which the | earner was engaged and the types of
products upon which the |earner worked. The statenent shall also contain
information concerning pertinent training in vocational training schools or
simlar training facilities, including the dates of such training and the
identity of the vocational school or training facility. |If the |earner has
had no applicable experience or pertinent training, a statenent to that
effect signed by the learner should |ikewise be kept in the enployer's
records.

(c) The enployer shall maintain a file of all evidence and records,
i ncl udi ng any correspondence, pertaining to the filing or cancellation of job
orders placed with the |local State Enploynent Security Ofice.

(d) The records required in this section, including a copy of any
special certificate issued, shall be kept and nmade avail able for inspection
at all tinmes for at least three years fromthe |last effective date of the
certificate. (Hi story: Sec. 39-3-403, MCA; | MP, Sec. 39-3-406, MCA, Eff.
12/ 31/ 72.)

Sub- Chapter 24 Reserved

NEXT PACGE | S 24-1071
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Sub- Chapter 25
Overtime Conpensation

24.16.2501 RELATION TO OTHER LAWS GENERALLY

Conpliance with other applicable |egislation does not excuse nonconpliance
with the Montana M ni num Wage Law. Were a hi gher m ni rum wage than that set
in the Montana M nimum Wage Law is applicable to an enpl oyee by virtue of
such other legislation, the regular rate of the enployee as the termis used
in the Mntana M ninmum Wage Law, cannot be |ower than such applicable
mnimum for the words "regular rate at which he is enployed® as used in
section 39-3-405 MCA nust be construed to nmean the regular rate at which he
is lawmfully enployed. (H story: Sec. 39-3-403, MCA; | MP, Sec 39-3-405, MCA
Eff. 12/31/72.)

24.15.2502 NAXI MUM NONOVERTIME HOURS As a general stand- ards,
section 39-3-405 MCA provi des 40 hours as the maxi num nunber that an enpl oyee
subject to its provisions may work for an enployer in any workweek w thout
receiving additional conpensation at not |less that the statutory rate for
overtinme. Hours worked in excess of the statutory maxi mumin any workweek
are overtime hours wunder the statute; a workweek no longer than the
prescribed maxi numis a nonovertime workweek under the Law, to which the pay
requirenments of section 39-3-404 MCA (m ni mum wage) but not those of section
39-4-405 MCA are applicable. (H story: Sec. 39-3-403, MCA; |IMP, Sec. 39-3-
404 & 405, MCA;, Eff. 12/31/72.)

24.16. 2503 APPLI CATI ON OF OVERTI ME PROVI SI ON GENERALLY

Since there is no absolute limtation on the nunber of hours that an enpl oyee
may work in any workweek, he may work as many hours a week as he and his
enpl oyer see fit, so long as the required overtinme conpensation is paid him
for hours worked in excess of the nmaxi num workweek prescribed by section 39-
3-405 MCA. The |aw does not require, however, that an enployee be paid
overtime conpensation for hours in excess of eight per day, or for work on
Sat urdays, Sundays, holidays or regular days of rest. |If no nore than the
maxi mum nunber of hours prescribed in the law are actually worked in the
wor kweek, overtinme conpensation pursuant to section 39-3-405 MCA need not be
pai d. Nothing in the law, however, wll relieve an enployer of any
obl i gation inposed by other Federal or State lawto limt overtinme hours of
work or to pay premumrates for work in excess of a daily standard or for
wor k on Saturdays, Sundays, holidays, or other periods outside of or in
excess of the normal or regular workweek or workday. (H story: Sec 39-3-
403, MCA; 1 MP, Sec. 39-3-405, MCA, Eff. 12/31/72.)

24.16.2504 THE WORKWEEK AS THE BASI S FOR APPLYI NG
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SECTI ON 39-3-403 MCA (1) If in any workweek an enployee is covered by the
Law and is not exenpt fromits overtinme pay requirenents, the enployer nust
total all the hours worked by the enployee for himin that workweek (even
t hough two or nore unrelated job assignnments nmay have been perforned), and
pay overtine conpensation for each hour worked in excess of the maxi num hours
appl i cabl e under section 39-3-404 MCA of the Law. In the case of an enpl oyee
enpl oyed jointly by two or nore enpl oyers, all hours worked by the enpl oyee
for such enployers during the workweek nust be totaled in determining the
nunber of hours to be conpensated in accordance with section 39-3-405 MCA

(2) Each workweek stands alone. The Law takes a single workweek as its
standards and does not permt averaging of hours over 2 or nore weeks. Thus,
if an enpl oyee works 30 hours one week and 50 hours the next, he nust receive
overtime conpensation for the overtime hours worked beyond the applicable
maxi mumin the second week, even though the average nunber of hours worked in
the 2 weeks is 40. This is true regardl ess of whether the enpl oyee works on
a standards or swing shift schedul e and regardl ess of whether he is paid on a
daily, weekly, biweekly, nonthly or other basis. The rule is also applicable
to pi eceworkers and enpl oyees paid on a comm ssion basis. It is therefore
necessary to determne the hours worked and the conpensation earned by
pi ecewor kers and conm ssi on enpl oyees on a weekly basis. (H story: Sec. 39-
3-403, MCA; | MP, Sec. 39-3-405, MCA; Eff. 12/31/72.)

24.16.2505 DETERM NI NG THE WORKWEEK (1) An enployee's workweek is a
fixed and regularly recurring period of 168 hours -seven consecutive 24 hour
periods. It need not coincide with the cal endar week but nmay begin on any
day and at any hour of the day. For purposes of conputing pay due under the
Mont ana M ni num Wage Law, a single workweek may be established for a plant or
ot her establishnment as a whole or different workweeks may be established for
di fferent enpl oyees or groups or enployees. Once the beginning tinme of an
enpl oyee's workweek is established, it remains fixed regardless of the
schedul e of hours worked by him The beginning of the workweek may be
changed if the change is intended to be permanent and is not designed to
evade the overtine requirenents of the Law. The proper nethod of conputing
overtine pay in a period in which a change in the tine of comencenent of the
wor kweek is made, is discussed in subsections (1) and (2) of ARM 24.16. 2531.

(2) There is no requirenment in the Law that overtinme conpensation be
pai d weekly. The general rule is that overtine conpensation earned in a
particul ar workweek nust be paid on the regular pay day for the period in
whi ch such wor kweek ends. \When the correct anount of overtinme conpensation
cannot be determ ned until sone tine after the regular pay period, however,
the requirenents of the Law will be
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satisfied if the enpl oyer pays the excess overtinme conpensation as soon after
the regul ar pay period as is practicable. Paynment nmay not be del ayed for a
period longer than is reasonably necessary for the enployer to conpute and
arrange for paynent of the anobunt due and in no event may paynent be del ayed
beyond the next day after such conputation can be nmade. \Were retroactive
wage increases are nade, retroactive overtinme conpensation is due at the tine
the increase is paid. (Hstory: Sec. 39-3-403, MCA; 1M, Sec. 39-3-405, MCA
Eff. 12/31/72.)

Rul es 24.16. 2506 t hrough 24.16. 2510 Reserved

NEXT PACGE | S 24-1075
ADM NI STRATI VE RULES OF MONTANA 7/ 1/ 80 24-1073



WAGES AND HOURS 24.16. 2512

24.16.2511 GENERAL STANDARD FOR OVERTI ME PAY
(1) The general overtine pay standards requires that overtine nust be
conpensated at the rate not |ess than one and one-half tines the regular rate
at which the enployee is actually enployed. The regular rate of pay at which
the enpl oyee is enployed may in no event be |less than the statutory m ni mum
(The statutory mnimum is the specified mninmum wage applicable under
Section 39-3-404 MCA of the Law.) |If the enployee's regular rate of pay is
hi gher than the statutory mninum his overtinme nust be conputed at a rate
not |ess than one and one-half tines such higher rate. The Law al so provides
in section 39-3-405 MCA and section 39-3-406 MCA, certain partial and total
exenptions fromthe application of section 39-3-405 MCA to certain enpl oyees
and under certain conditions. (Hstory: Sec. 39-3-403, MCA;, 1M, 39-3-404,
405 & 406, MCA; Eff. 12/31/72.)

24.16.2512 THE REGULAR RATE (1) The "regular rate" of pay cannot be
left to a declaration by the parties as to what is to be treated as the
regular rate for an enployee; it nmust be drawn from what happens under the
enpl oynment contract. The U. S. Suprene Court has described it as the hourly
rate actually paid the enployee for the normal, nonovertine workweek for
which he is enployed - and "actual fact". The "regular rate" may be nore
than the mninmm wage; it cannot be Iess. An enpl oyee's regular rate
i ncludes all paynents nade by the enployer to or on behalf of that enployee.

"Once the parties have decided upon the amount of wages and the node of
paynent the determnation of the regular rate becomes a mtter of
mat hemati cal conputation, the result of which is wunaffected by any
designation of a contrary 'regular rate' in the wage contracts."”

(2) The regular rate is an hourly rate. The "regular rate" under the
Law is a rate per hour. The Law does not require enployers to conpensate
enpl oyees on an hourly rate basis; their earnings my be determ ned on a
pi ece-rate, salary, conm ssion, or other basis, but in such case the overtine
conpensati on due to enployees nust be conputed on the basis of the hourly
rate derived therefromand, therefore, it is necessary to conpute the regul ar
hourly rate of such enpl oyees during each workweek. The regular hourly rate
of pay of an enployee is determined by dividing his total renuneration for
enpl oynment in any workweek by the total nunber of hours actually worked by
himin that workweek for which such conpensation was paid. The follow ng
subsections give sonme exanples of the proper nethod of determning the
regular rate of pay in particular instances: (The maxi num hours standards
used in these exanples is 40 hours in a workweek.)

(a) Hourly rate enpl oyee.

(1) Earnings at hourly rate exclusively. |If the enployee is enployed
solely on the basis of a single hourly
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rate, the hourly rate is his "regular rate". For his overtinme work he nust
be paid, in addition to his straight tinme hourly earnings, a sum determ ned
by multiplying one-half the hourly rate by the nunber of hours worked in
excess of 40 in the week. Thus a $2 hours rate will bring, for an enpl oyee

who works 46 hours, a total weekly wage of $98 (46 hours at $2 plus 6 at $1).
In other words, the enployee is entitled to be paid an anount equal to $2 an

gour for 40 hours and $3 an hour for the 6 hours of overtime, or a total of
98.

(i1) Hourly rate and bonus. |If the enployee receives, in addition to
his earnings at the hourly rate, a production bonus of $4.60, the regular
hourly rate of pay is $2.10 an hour (46 hours at $2 yields $92; the addition
of the $4.60 bonus nakes a total of $96.60; thus total divided by 46 hours
yields a rate of $2.10). The enployee is then entitled to be paid a total
wage of $102.90 for 46 hours (46 hours at $2.10 plus 6 hours at $1.05, or 40
hours at $2.10 plus 6 hours at $3.15).

(b) Pi eceworker.

(1) Piece rates and supplenents generally. Wen an enployee is
enpl oyed on a piece-rate basis, his regular rate of pay is conputed by adding
together his total earnings for the workweek from piece rates and all other
sources (such as production bonuses) and any suns paid for waiting tine or
ot her hours worked (except statutory exclusions). This sumis then divided
by the nunber of hours worked in the week for which such conpensation was
paid, to yield the piece wirkers "regular rate" for that week. For his
overtime work the piecewrker is entitled to be paid in addition to this
total weekly earnings at this regular rate for all hours worked, a sum
equi val ent to one-half this regular rate of pay nultiplied by the nunber of
hours worked in excess of 40 in the week. Only additional half-tine pay is
required in such cases where the enpl oyee has already received straight-tine
conpensation at piece rates or by supplenentary paynents for all hours
wor ked. Thus, if the enpl oyee has worked 50 hours and has earned $92. 00 at
piece rates for 46 hours of productive work and in addition has been
conpensated at $2.00 an hour for 4 hours of waiting time, his total
conpensation, $100.00, nust be divided by his total hours of work, 50, to

arrive at his regular hourly rate of pay - $2.00. For the 10 hours of
overtine the enployee is entitled to additional conmpensation of $10.00 (10
hours at $1.00). For the week's work he is thus entitled to a total of

%110.00 (which is equivalent to 40 hours at $2.00 plus 10 overtine hours at
3. 00).

(ii) Piece rates with mninum hourly guarantee. In sone cases an
enployee is hired on a piece rate basis coupled with a mninmm hourly
guarantee. \Were the total piece rate earnings for the workweek fall short
of the amount that would be earned for the total hours of work at the
guaranteed rate, the enployee is paid the difference. In such weeks the
enployee is in fact paid at an hourly rate and the m ni mum
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hourly guarantee which he was paid in his regular rate in that week. 1In the
exanple just given, if the enployee was guaranteed $2.10 an hour for
productive working tine, he would be paid $96.60 (46 X $2.10) for the 46
hours of productive work (instead of the $92.00 earned at piece rates). In a
week in which no waiting tinme was involved, he would be owed an additional
$1.05 (half time) for each of the 6 overtine hours worked, to bring his total
conpensation up to $102.90 (46 hours at $2.10 plus 6 hours at $1.05 or 40
hours at $2.10 plus 6 hours at $3.15). |If he is paid at a different rate for
waiting tinme, his regular rate is the weighted average of the 2 hourly rates,
as discussed in subsection (f) of ARM 24.16. 2512.

(c) Day rates and job rates. |If the enployee is paid a flat sumfor a
day's work or for doing a particular job, without regard to the nunber of
hours worked in the day or at the job, and if he receives no other form of
conpensation for services, his regular rate is determned by totalling all
the suns received at such day rates or job rates in the workweek and dividing
by the total hours actually worked. He is then entitled to extra half-tine
pay at this rate for all hours worked in excess of 40 in the workweek.

(d) Sal aried enpl oyees - general.

(1) Wekly salary. If the enployee is enployed solely on a weekly
salary basis, his regular hourly rate of pay, on which time and a half nust
be paid, is conputed by dividing the salary by the nunber of hours which the
salary is intended to conpensate. |If an enployee is hired at a salary of
$105 and if it is understood that this salary is conpensation for a regul ar
wor kweek of 35 hours, or $3.00 an hour, and when he works overtine he is
entitled to receive $2 for each of the first 40 hours and $4.50 (one and one-
hal f tines $3.00) for each hour thereafter. |If an enployee is hired at a
salary of $105 for a 40 hour week, his regular rate is $2.625 an hour.

(ii) Salary for period other than workweek. Were the salary covers a
period |onger than a workweek, such as a nonth, it nust be reduced to its
wor kweek equi val ent . A weekly wage by multiplying by 12 (the nunber of
nmont hs) and dividing by 52 (the nunber of weeks). A semnonthly salary is
translated into its equival ent weekly wage by nultiplying by 24 and dividi ng
by 52. Once the weekly wage is arrived at, the regular hourly rate of pay
wi |l be cal culated as indicated above. The regular rate of an enpl oyee who
is paid a regular nonthly salary of $346.67, or a regular sem nonthly sal ary
of $173.34 for 40 hours a week, is thus found to be $2. 00 per hour.

(e) Fixed salary for fluctuating hours.

(1) An enployee enployed on a salary basis may have hours of work which
fluctuate from week to week and the salary may be paid him pursuant to an
understanding with his enployer that he will receive such fixed anount as
straight time pay for whatever hours he is called upon to work in a
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wor kweek, whether few or many. Were there is a clear nutual understanding
of the parties that the fixed salary is conpensation (apart from overtine
prem uns) for the hours worked each wor kweek, whatever their nunber, rather
than for working 40 hours or sone other fixed weekly work period, such a
salary arrangenent is permtted by the Law if the amobunt of the salary is
sufficient to provide conpensation to the enployee at a rate not |ess than
t he applicable m ninumwage rate for every hour worked in those workweeks in
whi ch the nunber of hours he works is greatest, and if he receives extra
conpensation, in addition to such salary, for all overtinme hours worked at a
rate not |ess than one-half his regular rate of pay. Since the salary in
such a situation is intended to conpensate the enployee at straight tine
rates for whatever hours are worked in the workweek, the regular rate of the
enpl oyee will vary fromweek to week and is determ ned by dividing the nunber
of hours worked in the workweek into the amobunt of the salary to obtain the
applicable hourly rate for the week. Paynent for overtinme hours at one-half
such rate in addition to the salary satisfies the overtinme pay requirenent
because such hours have al ready been conpensated at the straight tine regular
rate, under the salary arrangenent.

(ii) The application of the principles above stated may be illustrated
by the case of an enpl oyee whose hours of work do not customarily follow a
regul ar schedul e but vary fromweek to week, whose overtinme work i s never in
excess of 50 hours in a workweek, and whose salary of $100 a week is paid
with the understanding that it constitutes his conpensation, except for
overtinme premuns, for whatever hours are worked in the workweek. [|f during
the course of 4 weeks this enployee works 40, 44, 50 and 48 hours, his
regular hourly rate of pay in each of these weeks is approximtely $2.50,
$2.27, $2.00, and $2.08, respectively. Since the enployee has already
received straighttime conpensation on a salary basis for all hours worked,
only additional half-tinme pay is due. For the first week the enployee is
entitled to be paid $100.00; for the second week $104.42 ($100 plus 4 hours
at $1.135, or 40 hours at $2.27 plus 4 hours at $3.405); for the third week
$100 ($100 plus 10 hours at $1.00 or 40 hours at $2.00 plus 10 hours at
$3.00); for the fourth week approximately $108.32 ($100 plus 8 hours at $1.04
or 40 hours at $2.083 plus 8 hours at $3.121).

(iii1) The "fluctuati ng workweek"” nethod of overtinme paynent may not be
used unless the salary is sufficiently large to assure that no workweek w ||
be worked in which the enployee's average hourly earnings from the salary
fall below the m nimum hourly wage rate applicable under the Law, and unl ess
the enpl oyee clearly understands that the salary covers whatever hours the
job may dermand in a particul ar workweek and the enpl oyer pays the salary even
t hough the workweek is one in which a full schedule of hours is not
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wor ked. Typically, such salaries are paid to enployees who do not
customarily work a regul ar schedul e of hours and are in anmounts agreed on by
the parties as adequate straight-tine conpensation for |ong workweeks as wel |
as short ones, under the circunstances of the enploynent as a whole. \Were
all the legal prerequisites for use of the "fluctuating workweek" nethod of
overtime paynent are present, the Law, in requiring that "not |ess than" the
prescri bed prem um of 50 percent for overtinme hours worked be paid, does not
prohi bit paying nore. On the other hand, where all the facts indicate that
an enployee is being paid for his overtime hours at a rate no greater than
t hat which he receives for nonovertinme hours, conpliance wth the Law cannot
be rested on any application of the fluctuating workweek overtinme fornul a.

(f) Enployees working at two or nore rates. \Were an enployee in a
single workweek works at two or nore different types of work for which
di fferent nonovertine rates of pay (of not |ess than the applicable m ninmm
wage) have been established, his regular rate for that week is the weighted
average of such rates. That is, his total earnings are conputed to include
his conpensation during the workweek from all such rates, and are then
di vided by the total nunber of hours worked at all jobs. (Hstory: Sec. 39-
3-403, MCA; | MP, 39-3-404 & 405, MCA; Eff. 12/31/72.)

24.16. 2513 PAYMENTS OTHER THAN CASH \Were paynents are nade to
enpl oyees in the formof goods or facilities which are regarded as part of
wages, the reasonable cost to the enployer or the fair value of such goods or
of furnishing such facilities nmust be included in the regular rate. \ere,
for exanple, an enployer furnishes lodging to his enployees in addition to
cash wages, the reasonable cost or the fair value of the |odging (per week)
must be added to the cash wages before the regular rate is determ ned.
(H story: Sec. 39-3-403, MCA; | MP, 39-3-404 & 405, MCA;, Eff. 12/31/72.)

24.16.2514 COVM SSI ON PAYMENTS - GENERAL (1) Conmissions (whether
based on a percentage of total sales or of sales in excess of a specified
anount, or on a fixed allowance per unit agreed upon as a neasure of
acconplishnent, or on sonme other fornula) are paynents for hours worked and
must be included in the regular rate. This is true regardl ess of whether the
commi ssion is the sole source of the enployee's conpensation or is paid in
addition to a guaranteed salary or hourly rate, or on sone other basis, and
regardl ess of the nethod, frequency, or regularity of conputing allocating

and paying the conm ssion. It does not matter whether the conm ssion
earnings are conputed daily, weekly, biweekly, semnmonthly, nonthly, or at
sonme other interval. The fact that the commi ssion is paid on a basis other

than weekly, and that paynent is delayed for a tine past the enployee's
nor mal pay
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day or pay period, does not excuse the enployer fromincluding this paynent
in the enployee's regular rate.

(2) Conm ssion paid on a workweek basis. Wen the comm ssion is paid
on a weekly basis, it is added to the enployee's other regul ar earnings for
t hat wor kweek, and the total is divided by the total nunber of hours worked
in the workweek to obtain the enployee's regular hourly rate for the
particul ar workweek. The enpl oyee nust be paid extra conpensation at one-
hal f of that rate for each hour worked in excess of the applicable maxi num
hours standard.

(3) Deferred conm ssion paynents-general rules. |If the calculation and
paynment of the comm ssion cannot be conpleted until sonetine after the
regul ar pay day for the workweek, the enployer may disregard the conmm ssion
in conputing the regular hourly rate until the anpbunt of conmm ssion can be
ascertained. Until that is done he may pay conpensation for overtine at a
rate no |l ess than one and one-half times the hourly rate paid the enpl oyee,
excl usive of the comm ssion. Wen the comm ssion can be conputed and paid,
addi tional overtine conpensation due by reason of the inclusion of the
conm ssion in the enployee's regular rate nust also be paid. To conpute this
addi tional over-time conpensation, it is necessary, as a general rule, that
t he comm ssion be apportioned back over the workweeks of the period during
which it was earned. The enpl oyee nust then receive additional overtine
conpensation for each week during the period in which he worked in excess of
t he applicabl e maxi mum hours standard. The additional conpensation for that
wor kweek must be not | ess than one-half of the increase in the hourly rate of
pay attributable to the comm ssion for that week nultiplied by the nunber of
hours worked in excess of the applicable maxi mum hours standard in that
wor kweek.

(4) Deferred commission paynents not identifiable as earned in
particul ar workweeks. If it is not possible or practicable to allocate the
conmmi ssi on anong the wor kweeks of the period in proportion to the anount of
conmmi ssion actually earned or reasonably presuned to be earned each week,
sone ot her reasonable and equitable nmethod nust be adopted. The follow ng
nmet hods may be used:

(a) Allocation of equal amobunts to each week. Assune that the enpl oyee
earned an equal anobunt of commssion in each week of the conm ssion
conput ati on period and conputed any additional overtinme conpensation due on
this anount. This nmay be done as foll ows:

(1) For a comm ssion conputation period of 1 nonth, nmultiply the
conmmi ssi on paynent by 12 and divide by 52 to get the anobunt of conm ssion
allocable to a single week. If there is a semnonthly conputation period,
mul tiply the comm ssion paynent by 24 and divide by 52 to get each week's
conmi ssi on. For a conm ssion conputation period of a specific nunber of
wor kweeks, such as every 4 weeks (as distinguished fromevery nonth) divide
the total amount of com
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mssion by the nunber of weeks for which it represents additional
conpensation to get the anobunt of conm ssion allocable to each week.

(ii) Once the amount of conm ssion allocable to a workweek has been
ascertained for each week in which overtinme was worked, the conmm ssion for
that week is divided by the total nunber of hours worked in that week, to get
the increase in the hourly rate. Addi ti onal overtinme due is conputed by
mul tiplying one-half of this figure by the nunber of overtine hours worked in
the week. A shorter nethod of obtaining the anmount of additional overtine
conpensation due is to multiply the anmpbunt of conm ssion allocable to the
week by the deci mal equivalent of the fraction Overtinme hours/ Total hours X
2. A coefficient table available from the Division Adm nistrator has been
prepared which contains the approxinmate decimals for conputing the extra
hal f-ti me due. Exanples:

(A) If there is a nonthly conm ssion paynent of $41.60, the anount of

conmmi ssion allocable to a single week is $9.60 ($41.60 X 12 = $499.20 + 52 =
$9. 60) . In a week in which an enployee who is due overtime conpensation
after 40 hours works 48 hours, dividing $9.60 by 48 gives the increase to the
regul ar rate of $0.20. Mul tiplying one-half of this figure by 8 overtine
hours gives the additional overtine pay due of $0.80. The $9.60 may al so be
multiplied by 0.083 (the appropriate deci mal shown on the coefficient table),
to get the additional overtinme pay due of $0. 80.

(B) An enployee received $38.40 in conm ssions for a 4-week period.
Dividing this by 4 gives hima weekly increase of $9.60. Assune that he is
due overtine conpensation after 40 hours and that in the 4-week period he
wor ked 44, 40, 44 and 48 hours. He would be due additional conpensation of
$0.44 for the first and third week ($9.60 divided by 44 = 0.22 divided by 2 =
0.11 X 4 overtine hours = $0.44), no extra conpensation for the second week
during which no overtinme hours were worked, and $0.80 for the fourth week,
conmputed in the same manner as weeks one and three. The additional overtine
pay due may al so be conputed by multiplying the anount of the weekly increase
by the appropriate decimal on the coefficient table, for each week in which
overtinme was worked.

(b) Allocation of equal anpbunts to each hour worked. If there are
facts which make it inappropriate to assune equal conmm ssion earnings for
each wor kweek as outlined in paragraph (a) of this section, assume that the
enpl oyee earned an equal anount of conm ssion in each hour that he worked
during the conm ssion conputation period, and divide the anmount of the
comm ssi on paynent by the nunber of hours worked in the period to obtain the
anount of increase in the regular rate allocable to the conm ssion paynent.
One-half of this figure should be nultiplied by the nunber of statutory
overtime hours worked by the enployee in the overtinme workweeks of the
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conmi ssion conputation period, to get the amount of additional overtine
conpensation due for this period.

Exanpl e:  An enpl oyee received comm ssion of $19.20 for a conm ssion
conputation period of 96 hours, including 16 overtinme hours (i.e., two
wor kweeks of 48 hours each). Dividing the $19.20 by 96 gives a $0.20
increase in the hourly rate. |If the enployee is entitled to overtine after
40 hours in a workweek, he is due and additional $1.60 for the conm ssion
conputation period, representing an additional $0.10 for each of the 16
overtime hours.

(5) Conmi ssion paynents - delayed credits and debits. If there are
delays in crediting sales or debiting returns or all owances which affect the
conputation of commssions, the anounts paid to the enployee for the
conputation period will be accepted as the total comm ssion earnings of the
enpl oyee during such period, and the comm ssion may be allocated over the
period fromthe |ast comm ssion conputation date to the present conmm ssion
conput ati on date, even though there nmay be credits or debits resulting from
wor k which actually occurred during a previous period. The hourly increase
resulting fromthe comm ssion may be conputed as outlined in the preceding
par agr aphs. (Hi story: Sec. 39-3-403, MCA;, | MP, Sec. 39-3-405, MCA, Eff.
12/ 31/ 72.)

24.16. 2515 PAYMENTS THAT MAY BE EXCLUDED FROM THE "REGULAR RATE"™ (1)
Provisions governing inclusion, exclusion, and crediting of particular
paynment s. As used in this subsection, the "regular rate" at which an
enpl oyee is enployed shall be deemed to include all renuneration for
enpl oynent paid to, or on behalf of, the enployee, but shall not be deened to
i ncl ude -

(a) Suns paid as gifts, paynents in the nature of gifts nade at
Christmas time or on other special occasions, as a reward for service, the
amounts of which are not neasured by or depended on hours worked, production,
or efficiency,;

(b) Paynments nmade for occasional periods when no work is performed due
to vacation, holiday, illness, failure of the enployer to provide sufficient
work, or other simlar cause; reasonable paynents for traveling expenses, or
ot her expenses, incurred by an enployee in the furtherance of his enployer's
interests and properly reinbursable by the enployer; and other simlar
paynents to an enpl oyee which are not nade as conpensation for his hours of
enpl oynent ;

(c) Suns paid in recognition of services perforned during a given
period of either,

(i) Both the fact that paynent is to be made and the anount of the
paynment are determ ned at the sole discretion of the enployer at or near the
end of the period and not pursuant to any prior contract, agreenent, or
prom se causing the enployee to expect such paynents regularly; or

(ii1) The paynents are nmade pursuant to a bona fide profitsharing plan or
trust or bona fide thrift or savings
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pl an, having due regard anong other relevant factors, to the extent to which
the anounts paid to the enployee are determ ned without regard to hours of
wor k, production, or efficiency.

(d) Contributions irrevocably nmade by an enployer to a trustee or third
person pursuant to a bona fide plan for providing old-age, retirenent, life,
accident, or health insurance or simlar benefits for enployees;

(e) Extra conpensation provided by a premum rate paid for certain
hours worked by the enployee in any day or workweek because such hours are
hours worked in excess of eight in a day or in excess of the maxi num wor kweek
applicable to such enployee or in excess of the enployee' s normal working
hours or regular working hours as the case may be;

(f) Extra conpensation provided by a premumrate paid for work by the
enpl oyee on Saturdays, Sundays, holidays, or regular days of rest, or on the
sixth or seventh day of the workweek, where such premumrate is not |ess
than one and one half tinmes the rate established in good faith for |ike work
performed in nonovertinme hours on other days; or

(g) Extra conpensation provided by a premumrate paid to the enpl oyee,
i n pursuance of an applicable enploynment contract or collective bargaining
agreenent contract for work outside of the house established in good faith by
the contract or agreenment as the basic, normal, or regular workday (not
exceeding eight hours) or workweek (not exceeding the maxi num wor kweek
appl i cabl e to such enpl oyee under subsection (a), where such premumrate is
not | ess than one and one half tinmes the rate established in good faith by
the contract or agreenent for |ike work perfornmed during such workday or
wor kweek) . (Hi story: Sec. 39-3-403, MCA; I MP, Sec. 39-3-405, MCA, Eff.
12/ 31/ 72.)

24.16. 2516 EXTRA COVPENSATION PAID FOR OVERTI ME (1) Over-tine
prem unms - general

(a) Certain premum paynents nmade by enployers for work in excess of or
outside of specified daily or weekly standard work periods or on certain
special days are regarded as overtine prem uns. In such case, the extra
conpensation provided by the premum rates need not be included in the
enpl oyee's regular rate of pay for the purpose of conputing overtine
conpensation due. Mdreover, this extra conpensation nmay be credited towards
the overtine paynents required by the Law.

(b) The three types of extra prem um paynents which may thus be treated
as overtime prem uns for purposes of the Law are discussed in detail in the
subsections foll ow ng.

(c) The extra conpensation provided by these three types of paynents
may be credited toward overtine conpensation due for work in excess of the
appl i cabl e maxi num hours standard. No other types of remuneration for
enpl oynment may be so credited.
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(2) Premumpay for hours in excess of a daily or weekly standard.

(a) Hours in excess of 8 per day or statutory weekly standard. Many
enpl oynment contracts provide for the paynment of overtine conpensation for
hours worked in excess of 8 per day or 40 per week. Under sone contracts
such overtinme conpensation is fixed at one and one-half tinmes the base rate;
under others the overtine rate nmay be greater or |ess than one and one-half
times the base rate. |If the paynent of such contract overtime conpensation
is in fact contingent upon the enployee's having worked in excess of 8 hours
in a day or in excess of the nunber of hours in the workweek specified as the
weekly maxi num the extra prem um conpensation paid for the excess hours is
excludable from the regular rate and nmay be credited toward statutory

overtinme paynents. In applying these rules to situations where it is the
custom to pay enployees for hours during which no work is perforned due to
vacation, holiday, illness, failure of the enployer to provide sufficient

work, or other simlar cause, it is permssible (but not required) to count
t hese hours as hours worked in determ ning the anmount of overtime prem um pay
due for hours in excess of 8 per day or the applicable maxi num hours
standard, which nmay be excluded fromthe regular rate and credited toward the
statutory overtime conpensati on.

(b) Hours in excess of normal or regular working hours. Simlarly,
where the enployee's normal or regular daily or weekly working hours are
greater or less than 8 hours and 40 hours respectively and his contract
provi des for the paynent of premiumrates for work in excess of such norma
or regular hours or work for the day or week (such as 7 in a day or 35 in a
week) the extra conpensation provided by such premum rates, paid for
excessive hours, is a true overtinme premumto be excluded fromthe regul ar
rate and it nmay be credited towards overtime conpensati on due under the Law.

(c) Premuns for excessive daily hours. If an enpl oyee whose maxi mum
hours standard is 40 hours is hired at the rate of $3.00 an hour and
receives, as overtime conpensation under his contract, $3.50 per hour for
each hour actually worked in excess of 8 per day (or in excess of his nornal
or regular daily working hours), his enployer may exclude the prem um portion
of the over-tine rate fromthe enployee's regular rate and credit the total
of the extra 50 cent paynents thus nmade for daily overtinme hours against the
overtime conpensation which is due under the statute for hours in excess of
40 in that workweek. |If the sanme contract further provided for the paynent
of $4.00 for hours in excess of 12 per day, the extra $1 paynents could
i kewise by credited toward overtine conpensation due under the Law. To
qualify as overtime premuns, the daily overtime prem um paynents nust be
made for hours in excess of 7 hours per day or the enployee's normal or
regul ar working hours. |If the normal workday is artificially divided
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into a "straight tinme" period to which one rate is assigned, followed by a
so-called "overtinme" period for which a higher "rate" is specified, the
arrangenent will be regarded as a device to contravene the statutory purposes
and the premuns will be considered part of the regular rate.

(d) Hours in excess of other statutory standard. Were paynent at
premum rates for hours worked in excess of a specified daily or weekly
standard i s made pursuant to the requirenents of another applicable statute,
the extra conpensation provided by such premumrates will be regarded as a
true overtinme prem um

(e) Premum pay for sixth or seventh day worked. Extra prem um
conpensation paid pursuant to contract or statute for work on the sixth or
seventh day worked in the workweek is regarded in the sanme |ight as prem uns
paid for work in excess of the applicable maxi mum hours standard or the
enpl oyee' s normal or regul ar wor kweek.

(3) Premum pay for work on Saturdays, Sundays, and other "special
days".

(a) Extra conmpensation provided by a premumrate of at |east tinme and
one-half which is paid for work on Saturdays, Sundays, holidays, or regular
days of rest or on the sixth or seventh day of the workweek (hereinafter
referred to as "special days") nmay be treated as an overtine premumfor the
purposes of the Law. If the premumrate is less than tine and one-half, the
extra conpensation provided by such rate nust be included in determ ning the
enpl oyee's regular rate of pay and cannot be credited toward statutory
overtinme due.

(b) "Special day" rate nmust be at least tine and one-half to qualify as
overtime premum The premumrate nust be at |east "one and one-half tines
the rate established in good faith for |like work perfornmed in nonovertine
hours on other days". \Were an enployee is hired on the basis of a salary
for a fixed workweek or at a single hourly rate of pay, the rate paid for
work on "special days" nust be at least tine and one-half his regular hourly
rate in order to qualify as overtine prem um If the enployee is a
pi eceworker or if he works at nore than one job for which different hourly or
pi ece rates have been established and these are bona fide rates applicable to
the work when perfornmed during nonovertime hours, the extra conpensation
provided by a premumrate of at |east one and one-half tines either;

(1) the bona fide rate applicable to the type of job the enployee
perfornms on the "special days", or

(i1) the average hourly earnings in the week in question wll qualify as
an overtime prem umunder this section.

(c) Bona fide base rate required: The regulations author- izes such
prem uns paid for work on "special days" to be treated as overtine prem uns
only if they are actually based on a "rate established in good faith for |ike
work performed in nonovertine hours on other days". This phrase is used for
t he purpose of distinguishing the bona fide
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enpl oynent standards from fictitious schenes and artificial or evasive
devices. Cearly, a rate which yields the enpl oyees I ess than tinme and one-
half the mnimumrate prescribed by the | aw woul d not be a rate established
in good faith.

(d) Wbrk on the specified "special days": To qualify as an overtine
prem um the extra conpensation nust be paid for work on the specified days.
The term "holiday" is read in its ordinary usage to refer to those days
customarily observed in the community in celebration of sone historical or
religious occasion. A day of rest arbitrarily granted to enpl oyees because
of lack of work is not a "holiday" wthin the meaning of this section, nor is

it a "regular day of rest”". The term"regular day of rest” means a day on
whi ch the enpl oyee in accordance with his regul ar prearranged schedule is not
expected to report for work. In sonme instances the "regular day of rest”

occurs on the sanme day or days each week for a particul ar enployee; in other
cases, pursuant to a swing shift schedule, the schedul ed day of rest rotates
in a definite pattern, such as 6 days of work followed by 2 days of rest. In
either case the extra conpensation provided by a premumrate for work on
such schedul ed days of rest (if such rate is at |east one and one-half tines
the bona fide rate established for |ike work during nonovertinme hours on
other days) may be treated as an overtinme premium and thus need not be
i ncluded in conputing the enployee's regular rate of pay and rmay be credited
toward overtinme paynents due under the Law

(e) Paynents of premuns for work perfornmed on the "special day". To
qualify as an overtinme premum the prem um nust be paid because work is
performed on the days specified and not for sone other reason which woul d not
qualify the premium as an over-tinme premum (For exanples distinguishing
pay for work on a holiday fromidle holiday pay). Thus a premumrate paid
to an enpl oyee only when he received |l ess than 24 hours notice that he is
required to report for work on one of the specified days; it is a premum
i nposed as a penalty upon the enployer for failure to give adequate notice to
conpensate the enployee for the inconvenience of disarranging his private
life. The extra conpensation is not an overtine premum It is part of his
regul ar rate of pay.

(4) "dock pattern” prem um pay.

(a) Were a collective bargaining agreenment or other applicable
enpl oynent contract in good faith establishes certain hours of the day as the
basic, normal, or regular workday (not exceeding 8 hours) or workweek (not
exceedi ng the maxi mum hours standard applicable under section 39-3-405 MCA
and provides for the paynent of a premumrate for work outside such hours),
the extra conpensation provided by such premumrate will be treated as an
overtime premiumif the premumrate is not |ess than one and one-half tines
the rate established in good faith by the contract or agreenent for
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i ke work performed during the basic, normal or regular workday or workweek.

(b) Premuns for hours outside established working hours. To qualify
as an overtinme premum the premum nmust be paid because the work was
performed during hours "outside of the hours established * * * as the basic *
* * workday or wor kweek" and not for sone other reason. Thus, if the basic
wor kday is established in good faith as the hours from8 a.m to 5 p.m a
prem umof time and one-half paid for hours between 5 p.m and 8 a.m would
qualify as an overtine premum However, where the contract does not provide
for the paynent of a prem um except for work between m dnight and 6 a.m the
prem um woul d not qualify under this section since it is not a prem um paid
for work outside the established workday but only for certain special hours
outside the established workday, in nost instances because they are
undesirable hours. Simlarly, where paynments of premumrates for work are
made after 5 p.m only if the enployee has not had a neal period or rest
period, they are not regarded as overtine premuns; they are prem uns paid
because of undesirabl e working conditions.

(c) Paynment in pursuance of agreenent. Premuns of the type which are
to be treated as overtinme premuns nust be paid, "in pursuance of an
appl i cabl e enpl oynent contract or collective bargaining agreenent,"” and the
rates of pay and the daily and weekly work periods referred to nust be
established in good faith by such contract or agreenent. Al though as a
general rule a collective bargaining agreenent is a formal agreenent which
has been reduced to witing, an enploynment contract nmay be either witten or
oral. Wiere there is a witten enploynent contract and the practices of the
parties differ from its provisions, it nust be determ ned whether the
practices of the parties have nodified the contract. |If the practices of the
parties have nodified the witten provisions of the contract, the provisions
of the contract as nodified by the practices of the parties wll be a
controlling factor in any determ nation. The determnation as to the
exi stence of the requisite provisions in an applicable oral enploynent
contract will necessarily be based on all the facts, including those show ng
the terns of the oral contract and the actual enploynent and pay practices
t her eunder .

(5) Premuns for weekend and holiday work - exanple. Suppose an
agreenent of enploynment calls for the paynent of $3.00 an hour for all hours
wor ked on a holiday or on Sunday in the operation of nachines by operators
whose maxi mum hours standard is 40 hours and who are paid a bona fide hourly
rate of $2.00 for |ike work performed during nonovertime hours on other days.

Suppose further that the workweek of such an enpl oyee begins at 12:01 a. m
Sunday, and in a particul ar week he works a schedule of 8 hours on Sunday and
on each day from Monday through Saturday, meking a total of 56 hours
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worked in the workweek. Tuesday is a holiday. The paynent of $128.00 to
whi ch the enployee is entitled under the enploynent agreenment will satisfy
the requirenents of the Law since the enpl oyer may properly exclude fromthe
regular rate the extra $8.00 paid for work on Sunday and the extra $8.00 paid
for holiday work and credit hinself with such anobunt against the statutory
overtime premumrequired to be paid for the 16 hours worked over 40.

(6) Premuns for work outside basic workday or workweek exanples.
Where "clock pattern” premuns are paid may be illustrated by reference to
provisions typical of the applicable collective bargaining agreenents
traditionally in effect between enployers and enpl oyees in the | ongshore and

stevedoring industries. These agreenents specify straight tine rates
appl i cabl e during the hours established in good faith under the agreenent as
the basic, normal, or regular workday and workweek. Under one such

agreenent, for exanple, such workday and workweek are established as the
first 6 hours of work, exclusive of nealtinme, each day, Mnday through
Friday, between the hours of 8 am and 5 p.m Under another typi cal
agreenent, such workday and wor kweek are established as the hours between 8
a.m and 12 noon and between 1 p.m and 5 p.m Mnday through Friday. Wrk
out si de such workday and workweek is paid for at premumrates not |ess than
one and one-half tinmes the bona fide straight tine rates applicable to |ike
wor k when perforned during the basic, normal, or regular workday or workweek.
The extra conpensation provided by such premumrates will be excluded in
conputing the regular rate at which the enployees so paid are enployed and
may be credited toward overtime conpensati on due under the Law. For exanple,
if an enployee is paid $2 an hour under such an agreenent for handling
general cargo during the basic, normal, or regular workday and $3 per hour
for like work outside of such workday, the extra $1 will be excluded fromthe
regular rate and may be credited to overtinme pay due under the Law
Simlarly, if the straight tine rate established in good faith by the
contract shoul d be higher because of handling dangerous or obnoxi ous cargo,
recognition of skill differentials, or simlar reasons so as to be $3 an hour
during the hours established as the basic or normal or regular workday or
wor kweek, and a premium rate of $4.50 an hour is paid for the same work
perfornmed during other hours of the day or week, the extra $1.50 nay be
excluded fromthe regular rate of pay and may be credited toward overti me pay
due under the Law. Simlar principles are applicable where agreenents
following this general pattern exist in other industries.

(7) Oher types of contract prem um pay distingui shed.

(a) Overtime premiuns are those defined by the statute. The various
types of contract premumrates which provide extra conpensation qualifying
as overtine premuns to be excluded fromthe regular rate and credited toward
statutory
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overtime pay requirenents have been described in subsections (1) through (6)
of ARM 24.16.2516. The plain wording nmakes it clear that extra conpensation
provided by premum rates other than those described cannot be treated as
overtime premuns are paid, they nmust be included in the enpl oyee' s regular
rate before statutory overtinme conpensation is conputed; no part of such
prem uns nmay be credited toward statutory overtine pay.

(b) Nonovertinme prem uns. The Law requires the inclusion in the
regul ar rate of such extra premuns as nightshift differentials (whether they
take the formof a percent of the base rate or an addition of so many cents
per hour) and premuns paid for hazardous, arduous or dirty work. It also
requires inclusion of any extra conpensation which is paid as an incentive
for the rapid performance of work, and since any extra conpensation in order
to qualify as an overtine prem um nust be provided by a premum rate per
hour. Lunp sum prem uns which are paid without regard to the nunber of hours
wor ked are not overtinme premuns and nust be included in the regular rate.
For exanpl e, where an enployer pays 8 hours pay for a particular job whether
it is performed in 8 hours or in less time, the extra prem um of 2 hours pay
recei ved by an enpl oyee who conpletes the job in 6 hours nust be included in
his regular rate. Simlarly, where an enployer pays for 8 hours at prem um
rates for a job perfornmed during the overtinme hours whether it is conpleted
in 8 hours or less, no part of the premum paid qualifies as overtine
premum (Hi story: Sec. 39-3-403, MCA;, |1 MP, 39-3-405 MCA, Eff. 12/31/72.)

24.16. 2517 BONUSES (1) I ncl usi ons and exclusion of bonuses in

conputing the "regular rate". The reqgulations of the Law requires the
inclusion in the regular rate of all renuneration for enploynent except seven
specified types of paynents. Anmong these excludable paynents are

di scretionary bonuses, gifts and paynents in the nature of gifts on special
occasions, contri-butions by the enployer to certain welfare plans and
paynments made by the enpl oyer pursuant to certain profit-sharing, thrift and
savings plans. These are discussed in foll ow ng subsections. Bonuses which
do not qualify for exclusion fromthe regular rate as one of these types nust
be totaled in with other earnings to determne the regular rate on which
overtime pay nust be based. Bonus paynents are paynents nade in addition to
t he regul ar earnings of an enpl oyee.

(2) Method of inclusion of bonus in regular rate.

(a) GCeneral rules. Where a bonus paynent is considered a part of the
regular rate at which an enployee is enployed, it nust be included in
conputing his regular hourly rate of pay and overtime conpensation. No
difficulty arises in conputing overtine conpensation in the bonus covers only
one weekly pay period. The amobunt of the bonus is nerely added
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to the other earnings of the enployee and the total divided by total hours
wor ked. Under rmany bonus plans, however, calculations of the bonus may
necessarily be deferred over a period of tinme |onger than a workweek. In
such a case the enployer may disregard the bonus in conputing the regular
hourly rate until such tine as the anount of the bonus can be ascertained.
Until that is done he may pay conpensation for overtine at one and one-hal f
times the hourly rate paid to the enpl oyee, exclusive of the bonus. Wen the
anount of the bonus can be ascertained, it nust be apportioned back over the
wor kweeks of the period during which it nmay be said to have been earned. The
enpl oyee nmust then receive an additional anobunt of conpensation for each
wor kweek that he worked overtine during the period equal to one-half of the
hourly rate of pay allocable to the bonus for that week nmultiplied by the
nunber of statutory overtinme hours worked during the week.

(b) Allocation of bonus where bonus earnings cannot be identified with
particul ar workweeks. If it is inpossible to allocate the bonus anong the
wor kweeks of the period in proportion to the amount of the bonus actually
earned each week, sonme other reasonable and equitable nethod of allocation
must be adopted. For exanple, it may be reasonabl e and equitable to assune
that the enpl oyee earned an equal anmount of bonus each week of the period to
whi ch the bonus relates, and if the facts support this assunption additiona
conpensation for each overtine week of the period may be conmputed and paid in
an anount equal to one-half of the average hourly increase in pay resulting
from bonus allocated to the week, multiplied by the nunber of statutory
overtinme hours worked in that week. O, if there are facts which nmake it
i nappropriate to assunme equal bonus earnings for each workweek, it may be
reasonabl e and equitable to assune that the enpl oyee earned an equal anount
of bonus each hour of the pay period and the resultant hourly increase may be
determ ned by dividing the total bonus by the nunber of hours worked by the
enpl oyee during the period for which it is paid. The additional conpensation
due for the overtinme workweeks in the period may then by conputed by
mul tiplying the total nunber of statutory overtine hours worked in each such
wor kweek during the period by one-half this hourly increase.

(3) Percentage of total earnings as bonus. In sone instances the
contract or plan for the paynment of a bonus nmay also provide for the
si mul t aneous paynent of overtine conpensation due on the bonus. For exanple,
a contract made prior to the performance of services may provide for the
paynment of additional conpensation in the way of a bonus at the rate of 10
percent of the enployee's straight-tine earnings, and 10 percent of his
overtime earnings. In such instances, of course, paynents according to the
contract wll satisfy in full the overtinme provisions of the Law and no
reconmputation will be required. This is not true, however, where this form
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of paynment is used as a device to evade the overtine requirenments of the Law
rather than to provide actual overtine conpensation.

(4) Discretionary bonuses.

(a) The regular rate shall not be deenmed to include "sums paid in
recognition of services perfornmed during a given period if * * * both the
fact that paynent is to be made and the anmount of the paynent are determ ned
at the sole discretion of the enployer at or near the end of the period and
not pursuant to any prior contract, agreenent, or prom se causing the
enpl oyee to expect such paynments regularly * * *", Such sums may not,
however, be credited toward overtinme conpensati on due under the Law. (b)

Di scretionary character of excluded bonus. In order for a bonus to
qualify for exclusion as a discretionary bonus the enployer nust retain
di scretion both as to the fact of paynent and as to the anmount until a tinme
quite close to the end of the period for which the bonus is paid. The sum
if any, to be paid as a bonus is determ ned by the enployer wthout prior

prom se or agreenent. The enployee has no contract right, express or
inplied, to any anmount. |f the enployer prom ses in advance to pay a bonus,
he has abandoned his discretion with regard to it. Thus, if an enpl oyer

announces to his enployees in January that he intends to pay thema bonus in
June, he has thereby abandoned his discretion regarding the fact of paynent
by prom sing a bonus to his enployees. Such a bonus would not be excluded
from the regular rate. Simlarly, an enployer who promses to sales
enpl oyees that they will receive a nonthly bonus conputed on the basis of
allocating 1 cent for item sold whenever, in his discretion, the financial
condition of the firmwarrants such paynents, has abandoned discretion with
regard to the anount of the bonus though not with regard to the fact of
paynment. Such a bonus woul d not be excluded fromthe regular rate. On the
ot her hand, if a bonus such as the one just described were paid w thout prior
contract, prom se or announcenent and the decision as to the fact and anount
of paynent lay in the enployer's sole discretion, the bonus would be properly
excluded fromthe regular rate.

(c) Prom sed bonuses not excluded. The bonus, to be excluded, nust not
be paid "pursuant to any prior contract, agreenment, or promse." For
exanpl e, any bonus which is prom sed to enpl oyees upon hiring or which is the
result of collective bargaining would not be excluded fromthe regular rate.

Bonuses which are announced to enployees to induce them to work nore
steadily or nore rapidly or nore efficiently or to remain with the firmare
regarded as part of the regular rate of pay. Attendance bonuses, individua
or group production bonuses, bonuses for quality and accuracy of work,
bonuses contingent upon the enployee's continuing in enploynent until the
time the paynent is to be made and the like are in this category. They nust
be included in the regul ar
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rate of pay.

(5) Gfts, Christmas and special occasion bonuses.

(a) The term"regular rate" shall not be deened to include "suns paid
as gifts; paynents in the nature of gifts nmade at Christnmas tine or on other
speci al occasions, as a regard for service, the anmounts of which are not
nmeasured by or dependent on hours worked, production, or efficiency * * *".
Such suns may not, however, be credited toward overtine conpensation due
under the Law.

(b) Gft or simlar paynment. To qualify for exclusion the bonus nust
be actually a gift or in the nature of a gift. If it is measured by hours
wor ked, production, or efficiency, the paynent is geared to wages and hours
during the bonus period and is no |longer to be considered as in the nature of
a gift. If the paynent is so substantial that it can be assunmed that
enpl oyees consider it a part of the wages for which they work, the bonus
cannot be considered to be in the nature of a gift. Cbviously, if the bonus
is paid pursuant to contract (so that the enployee has a legal right to the
paynent and could bring suit to enforce it), it is not in the nature of a
gift.

(c) Application of exclusion. If the bonus paid at Christrmas or on
ot her special occasion is a gift or in the nature of a gift, it my be
excluded fromthe regular rate even though it is paid with regularity so that
the enployees are led to expect it and even though the anobunts paid to
di fferent enpl oyees or groups of enployees vary with the anmount of the salary
or regular hourly rate of such enployees or according to their length of
service with the firmso long as the amounts are not neasured by or directly
dependent upon hours worked, production, or efficiency. A Christmas bonus
paid (not pursuant to contract) in the anount of two weeks' salary to al
enpl oyees and an equal additional anount for each 5 years of service with the
firm for exanple, would be excludable from the regular rate under this
cat egory.

(6) Profit-sharing, thrift, and savings plans. The term"regular rate"
shall not be deemed to include "sunms paid in recognition of services
performed during a given period if * * * the paynents are nade pursuant to a
bona fide profit-sharing plan or trust or bona fide thrift or savings plan,
nmeeting the requirenents set forth in appropriate regulations * * *".  Such
suns may not, however, be credited toward overtine conpensati on due under the
Law. Paynents in addition to the regular wages of the enployee, nade by the
enpl oyer pursuant to a plan which neets the requirenents of the regulations
in Sub-Chapter 5, of this chapter, will be properly excluded fromthe regular
rate.

(7) Benefit plans; including profit-sharing plans or trusts providing
simlar benefits.

(a) The term "regular rate" shall not be deened to include:
"contributions irrevocably nade by an enployer to a trustee or third person
pursuant to a bona fide plan for
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providing old age, retirenent, life, accident, or health insurance or simlar
benefits for enployees * * *", Such sunms may not, however, be credited
toward overtinme conpensation due under the |aw (Hi story: Sec. 39-3-

403, MCA; 1 MP, Sec. 39-3-405, MCA, Eff. 12/31/72.)

24.16.2518 CONDITIONS FOR EXCLUSI ON OF BENEFI T PLAN CONTRI BUTI ONS (1)
General rules. In order for an enployer's contribution to qualify for
exclusion fromthe regular rate, the follow ng conditions nust be net:

(a) The contributions nust be made pursuant to a specific plan or
program adopted by the enployer, or by contract as a result of collective
bar gai ni ng, and conmuni cated to the enpl oyees. This may be either a conpany-
financed plan or an enpl oyer-enpl oyee contri butory pl an.

(b) The primary purpose of the plan nust be to provide systematically
for the paynent of benefits to enpl oyees on account of death, disability,

advanced age, retirenent, illness nedical expenses, hospitalization, and the
like.

(c) In the plan or trust, either:

(1) The benefits nust be specified or definitely determ nable on an
actuarial basis; or

(ii1) There nust be both a definite formula for determning the amount to

be contributed by the enployer and a definite fornmula for determning the
benefits for each of the enployees participating in the plan; or

(iii) There nmust be both a fornmula for determning the amount to be
contributed by the enployer and a provision for determ ning the individual
benefits by a nmethod which is consistent with the purpose of the plan or
trust.

(1v) NOTE: The requirenents in subsection (ii) and (iii) of this
subsection for a fornula for determning the anount to be contributed by the
enpl oyer may be net by a fornula which requires a specific and substanti al
m ni mum contri bution and whi ch provides that the enpl oyer may add sonewhat to
that amount within specified limts; provided however, that there is a
reasonable relationship between the specified mninmum and maxi num
contributions. Thus, fornulas providing for a mninmm contribution of 10
percent of profits and giving the enployer discretion to add to that anount
up to 20 percent of profits, or for a mnimmcontribution of 5 percent of
conpensation and discretion to increase up to a maxi num of 15 percent of
conpensation, would neet the requirenent. However, a plan which provides for
insignificant mnimum contributions and permts a variation so great that,
for all practical purposes, the fornula becones neani ngl ess as a neasure of
contributions, would not neet the requirenents.

(d) The enployer's contributions nust be paid irrevocably to a trustee
or third person pursuant to an insurance agreenent, trust or other funded
arrangenment. The trustee nust assune the usual fiduciary responsibilities
i nposed upon
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trustees by applicable law. The trust or fund nust be set up in such a way

that in no event wll the enployer be able to recapture any of the
contributions paid in nor in any way divert the funds to his own use or
benefit. (It should also be noted that in the case of joint enployer-

enpl oyee contributory plans, where the enployee contributions are not paid
over to a third person or to a trustee unaffiliated with the enployer,
violations of the Law may result if the enployee contributions cut into the
required mninmum or overtinme wages. Al t hough an enployer's contributions
made to a trustee or third person pursuant to a benefit plan nust be
irrevocably nmade, this does not prevent return to the enployer of sunms which
he had paid in excess of the contributions actually called for by the plan,
as where such excess paynents result from error or from the necessity of
maki ng paynments to cover the estimated cost of contributions at a tine when
t he exact anount of the necessary contributions under the plan is not yet
ascertained. For exanple, a benefit plan may provide for definite insurance
benefits for enployees in the event of the happening of a specified
conti ngency such as death, sickness, accident, etc., and may provide that the
cost of such definite benefits, either in full or any balance in excess of
speci fied enpl oyees contribu-tions, will be borne by the enployer. 1In such a
case the return by the insurance conpany to the enployer of sunms paid by him
in excess of the anmobunt required to provide the benefits which, under the
pl an, are to be provided through contributions by the enployer, will not be
deened a recapture or diversion by the enployer of contributions nade
pursuant to the plan.

(e) The plan nmust not give an enployee the right to assign his benefits
under the plan nor the option to receive any part of the enployer's
contributions in cash instead of the benefits under the plan: Provi ded,
however, that if a plan otherwise qualifies as a bona fide benefits plan, it
will still be regarded as a bona fide plan even though it provides, as an
incidental part thereof, for the paynent to an enployee in cash of all or a
part of the ampbunt standing to his credit

(i) at the tinme of the severance of the enploynment relation due to
causes other than retirenment, disability, or death, or

(i1) upon proper determnation of the plan, or circunstances specified
in the plan and not inconsistent with the general purposes of the plan to
provi de the benefits descri bed.

(f) Plans under section 401(a) of the Internal Revenue Code. Were the
benefit plan or trust has been approved by the Bureau of Internal Revenue as
satisfying the requirenments of section 401(a) of the Internal Revenue Code in
t he absence of evidence to the contrary, the plan or trust will be considered
to nmeet the conditions specified in subsections (a), (d), and (e) of
paragraph (1) of this subsection. (History:
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Sec. 39-3-403, MCA; | MP, Sec. 39-3-405, MCA, Eff. 12/31/72.)

24.16. 2519 PAYMENTS NOT FOR HOURS WORKED AND REI MBURSEMENT FOR EXPENSES
(1) The term"regular rate" shall not be deenmed to include "paynents nmade
for occasional periods when no work is performed due to vacation, holiday,
illness, failure of the enployer to provide sufficient work, or other simlar
cause; reasonable paynents for traveling expenses, or other expenses,
incurred by an enployee in the furtherance of his enployer's interests and
properly reinbursable by the enployer; and other simlar paynments to an
enpl oyee which are not nade as conpensation for his hours of enploynent * *
*" However, since such paynents are not nade as conpensation for the
enpl oyee's hours worked in any workweek, no part of such paynents can be
credited toward overtime conpensati on due under the Law

(2) Reinbursenent for expenses.

(a) Ceneral rule. Wuere an enpl oyee incurs expenses on his enployer's
behalf or where he is required to expend suns solely by reason of action
taken for the conveni ence of his enployer. Paynents nade by the enployer to
cover such expenses are not included in the enployee's regular rate (if the
anount of the reinbursenent reasonably approxi mates the expenses incurred).
Such paynment is not conpensation for services rendered by the enployees
during any hours worked in the workweek.

(b) Illustrations. Paynment by way of reinbursenent for the follow ng
types of expenses will not be regarded as part of the enployee's regular
rate:

(1) The actual anmount expended by an enpl oyee in purchasing supplies,
tools, materials, or equipnment on behalf of his enployer.

(1i) The actual or reasonably approxi mate anmount expended by an enpl oyee
in purchasing, laundering or repairing uniforns or special clothing which his
enpl oyer requires himto wear.

(tii) The actual or reasonably approxi mte anount expended by an
enpl oyee, who is traveling "over the road" on his enployer's business, for
transportati on (whether by private car or common carrier) and |iving expenses
away from home, other travel expenses, such as taxicab fares, incurred while
traveling on the enpl oyer's business.

(iv) "Supper noney", a reasonable anmount given to an enployee, who
ordinarily works the day shift and can ordinarily return hone for supper, to
cover the cost of supper when he is requested by his enployer to continue
wor k during the evening hours.

(v) The actual or reasonably approxi mate anount expended by an enpl oyee
as tenporary excess home-to-work travel expenses incurred.

(A) because the enployer has noved the plant to another town before the
enpl oyee has had an opportunity to find
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living quarters at the new | ocation or

(B) because the enployee, on a particular occasion, is required to
report for work at a place other than his regular workpl ace.

(vi) Paynments excluding expenses. It should be noted that only the
actual or reasonably approxi mate anount of the expense is excludable from
regular rate. |If the anobunt paid as "reinbursenent” is disproportionately

| arge, the excess amount will be included in the regular rate.

(vii) Payments for expenses personal to the enpl oyee. The expenses for
which reinbursenent is made nust, in order to nerit exclusion from the
regular rate under this section, be expenses incurred by the enpl oyee on the
enpl oyer's behalf or for his benefit or convenience. If the enployer
rei nburses the enpl oyee for expenses normally incurred by the enployee for
his own benefit, he is, of course, increasing the enployee's regular rate
thereby. An enployee normally incurs expenses in traveling to and from work,

buying lunch, paying rent, and the like. |If the enployer reinburses himfor
t hese normal everyday expenses, the paynent is not excluded fromthe regul ar
rate as "reinbursenent for expenses." \Wether the enployer "reinburses" the

enpl oyee for such expenses or furnishes the facilities (such as free |unches
or free housing) the anmount paid to the enployee (or the reasonable cost to
the employer or fair value where facilities are furnished) enters into the
regul ar rate of pay. (Hi story: Sec. 39-3-403, MCA; | MP, Sec. 39-3-405, MCA
Eff. 12/31/72.)

24.16. 2520 PAY FOR CERTAIN | DLE HOURS

(1) Ceneral rules. Paynents which are nade for occasi onal periods when
the enployee is not at work due to vacation, holiday, illness, failure of the
enpl oyer to provide sufficient work, or other simlar cause, where the
paynents are in anounts approxi mately equivalent to the enployee' s nornmal
earnings for a simlar period of time, are not nade as conpensation for his
hours of enploynent. Therefore, such paynents may be excluded from the
regul ar rate of pay and, for the same reason, no part of such paynents may be
credited toward overtime conpensati on due under the Law

(2) Limtations on exclusion. This provision deals with the type of
absences which are infrequent or sporadic or unpredictable. It has no
relation to regular "absences" such as lunch periods nor to regularly
schedul ed days of rest. Sundays may not be workdays, in a particular plant,
but this does not nake themeither "holiday" or "vacations", or days on which
the enployee is absent because of the failure of the enployer to provide
sufficient work. The termholiday is read in its ordinary usage to refer to
those days customarily observed in the community in celebration of sone
hi storical or religious occasion; it does not refer to days of rest given to
enpl oyees in lieu of or as an addition to conpensation for working on other
days.
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(3) Failure to provide work. The term "failure of the enployer to
provide sufficient work” is intended to refer to occasional, sporadically
recurring situations where the enployee would normally be working but for
such a factor as nmachi nery breakdown, failure of expected supplies to arrive,
weat her conditions affecting the ability of the enployee to performthe work
and simlarly unpredictable obstacles beyond the control of the enployer
The term does not include reduction in work schedule, ordinary tenporary
| ayof f situations, or any type of routine, recurrent absence of the enpl oyee.

(4) Oher simlar cause. The term "other simlar cause"” refers to
paynents nmade for periods of absence due to factors |ike holidays, vacations,
si ckness, and failure of the enployer to provide work. Exanples of "simlar
causes" are absences due to jury service, reporting to a draft board,
attending a funeral of a famly nenber, inability to reach the workpl ace
because of weather conditions. Only absences of a nonroutine character which
are infrequent or sporadic or unpredictable are included in the "other
simlar cause" category. (Hi story: Sec. 39-3-403, MCA; | MP, 39-3-
405, MCA; Eff. 12/31/72.)

24.16. 2521 PAY FOR FOREGO NG HOLI DAYS AND VACATI ONS.

(1) Suns payabl e whet her enpl oyee works or not. Certain paynents nade
to an enployee for periods during which he perfornms no work because of a
holiday or vacation are not required to be included in the regular rate
because they are not regarded as conpensation for working. Suppose an
enpl oyee who is entitled to such a paid idle holiday or paid vacation
foregoes his holiday or vacation and perfornms work for the enployer on the
holiday or during the wvacation period. [f, wunder the terns of his
enpl oynent, he is entitled to a certain sum as holiday or vacation pay,
whet her he works or not, and receives pay at his customary rate (or higher)
in addition for each hour that he works on the holiday or vacation day, the
certain sumallocable to holiday or vacation pay is still to be excluded from
the regular rate. It is still not regarded as conpensation for hours of work
if he is otherwi se conpensated at his customary rate (or at a higher rate)
for his work on such days. Since it is not conpensation for work it may not
be credited toward overtinme conpensation due under the Law. Two exanples in
whi ch the maxi mum hours standard is 40 hours may serve to illustrate this
principl e:

(a) An enpl oyee whose rate of pay is $2 an hour and who usually works a
6 day 48 hour week is entitled, under his enploynent contract, to a week's
paid vacation in the anpbunt of his usual straight-time earnings - $96. He
forgoes his vacation and works 50 hours in the week in question. He is owed
$100 as his total straight time earnings for the week, and $96 in addition as
his vacation pay. Under the statute he is owed an additional $10 as overtine
prem um (additiona
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hal f-tine) for the 10 hours in excess of 40. H's regular rate of $2 per hour
has not been increased by virtue of the paynent of $96 vacation pay, but no
part of the $96 may be offset against the statutory overtinme conpensation
which is due. (Nothing in this exanmple is intended to inply that the
enpl oyee has a statutory right to $96 or any other sum as vacation pay. This
is a matter of private contract between the parties who nay agree that
vacation pay will be neasured by straight tinme earnings for any agreed nunber
of hours or days, or by total normal or expected take-honme pay for the period
or that no vacation pay at all will be paid. The exanple nerely illustrates
the proper nethod of conputing overtinme for an enployee whose enpl oynent
contract provides $96 vacati on pay.)

(b) An enployee who is entitled under his enploynment contract to 8
hours pay at his rate of $2 an hour for the Christmas holiday, foregoes his
holiday and works 9 hours on that day. During the entire week he works a
total of 50 hours. He is paid under his contract, $100 as straight tine
conpensation for 50 hours plus $16 as idle holiday pay. He is owed under the
statute, an additional $10 hours in excess of 40. H s regular rate of $2 per
hour has not been increased by virtue of the holiday pay but no part of the
$16 holiday pay may be credited toward statutory overtime conpensation due.

(2) Premuns for holiday work distinguished. The exanple in paragraph
(1) (b) of this section should be distinguished froma situation in which an
enpl oyee is entitled to idle holiday pay under the enpl oynent agreenent only
when he is actually idle on the holiday, and who, if he foregoes his holiday
al so, under his contract, foregoes his idle holiday pay.

(a) The typical situation is one in which an enployee is entitled by
contract to 8 hours pay at his rate of $2 an hour for certain named holidays

when no work is perfornmed. |If, he is required to work on such days, he does
not receive his idle holiday pay. Instead he receives a premiumrate of $3
(time and one-half) for each hour worked on the holiday. If he worked 9

hours on the holiday and a total of 50 hours for the week, he would be owed,
under his contract, $27 (9 X $3) for the holiday work and $82 for the other
41 hours worked in the week, a total of $109. Under the statute (which does
not require premumpay for a holiday) he is owed $110 for a workweek of 50
hours at a rate of $2 an hour. Since the holiday premumis one and one-hal f
times the established rate for nonholiday work, it does not increase the
regul ar rate because it qualifies as an overtinme prem um and the enpl oyer nmay
credit it toward statutory overtine conpensation due and need pay the
enpl oyee only the additional sumof $1 to neet the statutory requirenents.

(b) If all other conditions remained the sane but the contract called
for the payment of $4 (double tine) for each
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hour worked on the holiday, the enployee would receive, under his contract,
$36 (9 X $4) for the holiday work in addition to $82 for the other 41 hours
wor ked, a total of $118. Since this holiday premiumis also an overtine
premum it is excludable fromthe regular rate and the enpl oyer may credit
it toward statutory overtinme conpensati on due. Because the total thus paid
exceeds the statutory requirenents, no additional conpensation is due under
the Law. In distinguishing this situation from that in the exanple in
paragraph (1) (b) of this section, it should be noted that the contract
provisions in the two situations are different and result in the paynment of
di fferent anounts. In exanple (b) the enployee received a total of $34
attributable to the holiday: 8 hours' idle holiday pay at $2 an hour, due him
whet her he worked or not, and $18 pay at the nonholiday rate for 9 hours'
work on the holiday. In the situation discussed in this paragraph the
enpl oyee received $36 pay for working on the holiday - double tine for 9
hours of work. Thus, clearly, all of the pay in this situation is paid for
and directly related to the nunber of hours worked on the holiday. (H story:
Sec. 39-3-403, MCA; I MP, 39-3-405, MCA, Eff. 12/31/72.)

24.16. 2522 "SHOW UP" OR " REPORTI NG PAY"

(1) Applicable principles. Under sone enploynment agreenments, an
enpl oyee may be paid a mninmum of a specified nunber of hours' pay at the
applicable straight tinme or overtime rate on infrequent and sporadic
occasi ons when, after reporting to work at his scheduled starting tinme on a
regul ar work day or on another day on which he has been scheduled to work, he
is not provided with the expected anount of work. The anounts that may be
pai d under such an agreenent over and above what the enpl oyee woul d receive
if paid at his customary rate only for the nunber of hours worked are paid to
conpensate the enployee for the tine wasted by himin reporting for work and
to prevent undue |oss of pay resulting fromthe enployer's failure to provide
expected work during regular hours. One of the primary purposes of such an
arrangenent is to discourage enployers fromcalling their men in to work for
only a fraction of a day when they m ght get full-tinme work el sewhere. Pay
arrangenments of this kind are comonly referred to as "show up" or
"reporting"” pay. That portion of such paynent which represents conpensation
at the applicable rates for the straight time or overtime hours actually
wor ked, if any, during such period may be credited as straight tine or over-
time conpensation, as the case may be, in conputing overtinme conpensation due
under the |aw. The anount by which the specified nunber of hours' pay
exceeds such conpensation for the hours actually worked is considered as a
paynment that is not rmade for hours worked. As such, it may be excluded from
t he conputation of the enpl oyee's regular rate and cannot be credited toward
statutory overtinme conpensation due him
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(2) Application illustrated. To illustrate, assunme that an enpl oyee
entitled to overtinme pay after 40 hours a week whose workweek begins on
Monday and who is paid $2 an hour reports for work on Mnday according to
schedule and is sent honme after being given only 2 hours of work. He then
wor ks 8 hours each day on Tuesday through Saturday, inclusive making a tota
of 42 hours for the week. The enpl oynent agreenent covering the enployees in
the plant, who normally work 8 hours a day, Monday through Friday, provides
that an enployee reporting for scheduled work on any day wll receive a
m ni mum of 4 hours' work or pay. The enployee thus receives not only the $4
earned in the 2 hours of work on Monday but an extra 2 hours' "show up" pay,
or $4 by reason of this agreenent. However, since this $4 in "show up" pay
is not regarded as conpensation for hours worked, the enploy-ee's regular
rate remains $2 and the overtine requirenment of the Law are satisfied if he
receives, in addition to the $84 straight-tine pay for 42 hours and the $4
"show up" paynent, the sum of $2 as extra conpensation for the 2 hours of
overtime work on Saturday. (Hi story: Sec. 39-3-403, MCA; I MP, Sec. 39-3-
405, MCA;, Eff. 12/31/72.)

24.16. 2523 "CALL- BACK" PAY (1) Gener al . In the interest of
sinplicity and uniformty, the principles just discussed are applied also
with respect to typical mninmum "call-back"”™ or "call-out" paynents nade
pursuant to enpl oynent agreenents. Typically, such m ni num paynents consi st
of a specified nunber of hours' pay at the applicable straight tinme or
overtime rates which an enployee receives on infrequent and sporadic
occasi ons when, after his scheduled hours of work have ended and w thout
prearrangenment, he responds to a call from his enployer to perform extra
wor K.

(2) Application illustrated. The application of these principles to
cal |l -back paynents may be illustrated as follows: An enploynent agreenent
provides a mninmum of 3 hours' pay at tine and one-half for any enployee
call ed back to work outside his schedul ed hours. The enpl oyees covered by
the agreenment, who are entitled to overtime pay after 40 hours a week
normally work 8 hours each day, Monday through Friday, inclusive, in a
wor kweek begi nni ng on Monday, and are worked in excess of 8 in any day or 40
in any wor kweek. Assune that an enpl oyee covered by this agreenent and paid
at the rate of $2 an hour works 1 hour overtime or a total of 9 hours on
Monday, and works 8 hours each on Tuesday through Friday, inclusive. After
he has gone hone on Friday evening he is called back to performan energency
job. H's hours worked on the call total 2 hours and he receives 3 hours' pay
at time and one-half or $9, under the call-back provision, in addition to $80
for working his regular schedule and $3 for overtinme worked on Mnday
evening. In conmputing overtine conpensation due this enployee under the Law,
the 43 actual hours (not 44) are counted as working tinme during the week.
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In addition to $86 pay at the $2 rate for all these hours, he has received
under the agreenent a premumof $1 for the 1 overtinme hour on Mnday and of
$2 for the 2 hours of overtine work on the call, plus an extra sumof $3 paid
by reason of the provision for mninumcall-back pay. For purposes of the
| aw, the extra premuns paid for actual hours of overtinme work on Monday and
on the Friday call ( a total of $3) nmay be excluded as true overtime prem uns
in computing his regular rate for the week and may be credited toward
conpensation due under the law, but the extra $3 received under the call -back
provision is not regarded as paid for hours worked; therefore, it may be
excluded fromthe regular rate, but it cannot be credited toward overtine
conpensation due under the Law. The regular rate of the enployee, therefore,
remains $2, and he has received an overtinme premium of $1 an hour for 3
overtinme hours of work. This satisfies the requirenents of the law. The
same would be true, of course, in the foregoing exanple, the enployee was
call ed back outside his scheduled hours for the 2 hour energency job on
anot her night of the week or on Saturday or Sunday instead of on Friday
ni ght .

(3) Qher paynents simlar to "call-back™ pay. The principles are also
applied with respect to certain types of extra paynents which are simlar to
cal | - back pay, such as:

(a) Extra paynents nmade to enployees, on infrequent and sporadic
occasions, for failure to give the enployee sufficient notice to report for
work on regul ar days of rest or during outside of his regular work schedul e;
and

(b) Extra paynents nmade, on infrequent and sporadi c occasions, solely
because the enpl oyee has been called back to work before the expiration of a
speci fied nunber of hours between shifts or tours of duty, sonetines referred
to as a "rest period". The extra paynent, over and above the enployee's
earnings for the hours actually worked at his applicable rate (straight tine
or overtine, as the case may be) is considered as a paynent that is not nade
for hours worked. (H story: Sec. 39-3-403, MCA; |1 MP, Sec. 39-3-405, MCA, Eff.
12/ 31/ 72.)

24.16. 2524 PAY FOR NON- PRODUCTI VE HOURS DI STI NGUI SHED

(1) Under the |l aw an enpl oyee nust be conpensated for all hours worked. As
a general rule the term"hours worked" will include all tinme during which an
enpl oyee is required to be on duty or to be on the enployer's prem ses or at
a prescribed work place and all tinme during which an enpl oyee is suffered or
permtted to work whether or not he is required to do so. Thus, working time
is not [imted to the hours spent in active productive |abor, but includes
time given by the enployee to the enployer even though part of the tinme my
be spent in idleness. Sonme of the hours spent by enpl oyees, under certain
circunstances, in such activities as waiting for work, remaining "on call",
traveling on the enployer's business or to and from workpl aces, and in neal
peri ods and
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rest periods are regarded as working tinme and sone are not. The governing
principles are discussed in sub-chapter 10 of Chapter 16, "Hours worked". To
the extent that these hours are regarded as working tine, paynent made as
conpensation for these hours obviously cannot be characterized as "paynents
not for hours worked". Such conpensation is treated in the same manner as
conpensation for any other working time and is, of course, included in the
regul ar rate of pay. Were paynent is ostensibly nmade as conpensation for
such of these hours as are not regarded as working tinme under the Law, the
paynent is nevertheless included in the regular rate of pay unless it
qualifies for exclusion fromthe regular rate as one or a type of "paynents
made for occasional periods when no work is perfornmed due to * * * failure of
the enployer to provide sufficient work, or other simlar cause". For
exanpl e, an enpl oynent contract may provide that enpl oyees who are assigned
to take calls for specific periods wll receive a paynent of $2 for each 8-
hour period during which they are "on call" in addition to pay at their
regular (or overtine) rate for hours actually spent in making calls. |If the
enpl oyees who are thus on call are not confined to their hones or to any
particul ar place, but nmay cone and go as they please, provided that they

| eave word where they may be reached, the hours spent "on call" are not
consi dered as hours worked. Although the paynent received by such enpl oyees
for such "on call" tinme is, therefore, not allocable to any specific hours of

work, it is clearly paid as conpensation for performng a duty involved in
the enployee's job and is included in the enployee's regular rate in the sane
manner as any paynment for services, such as an attendance bonus, which is not
related to any specific hours of work. (Hi story: Sec. 39-3-403, MCA;, | M,
Sec. 39-3-405, MCA, Eff. 12/31/72.)

24.16. 2525 OTHER SIM LAR PAYMENTS

(1) General. The preceding sections have enunerated and di scussed the
basic types of paynents for which exclusion from the regular rate is
specifically provided because they are not nade as conpensation for hours of
work. Also excluded fromthe regular rate are "other simlar paynents to an
enpl oyee which are not made as conpensation for his hours of enploynent".
Since a variety of mscellaneous paynents are paid by an enployer to an
enpl oyee under peculiar circunstances, it was not considered feasible to
attenpt to list them They nust, however, be "simlar" in character to the
paynments specifically described in this part. It is clear that the clause
was not intended to permt the exclusion fromthe regular rate of facilities
i ke board and [odging which, though not directly attributable to any
particular hours of work are, nevertheless, clearly understood to be
conpensati on for services.

(2) Exanples of other excludable paynents. A few
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exanples may serve to illustrate sone of the types of paynents intended to be
excluded as "other simlar paynments":

(a) Suns paid to an enpl oyee for the rental of his truck or car.

(b) Loans or advances made by the enployer to the enpl oyee.

(c) The cost to the enployer of conveni ences furnished to the enpl oyee
such as parking space, restroons, |ockers, on-the-job nedical care and
recreational facilities. (Hi story: Sec. 39-3-403,MCA; 1M, Sec. 39-3-
405, MCA; Eff. 12/31/72.)

Rul es 24.16. 2526 through 24.16. 2530 Reserved

NEXT PACGE | S 24-1105
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24.16. 2531 CHANGE | N THE BEG NNI NG OF THE WORKWEEK

(1) Overl appi ng when change of workweek is nade. As stated before, the
begi nning of the workweek may be changed for an enployee or for a group of
enpl oyees if the change is intended to be pernmanent and is not designed to
evade the overtinme requirements of the Law A change in the workweek
necessarily results in a situation in which one or nore hours or days fall in
both the "ol d" workweek as previously constituted and the "new' workweek.
Thus, if the workweek in the plant commenced at 7 a.m on Mnday and it is
now proposed to begin the workweek at 7 a.m on Sunday, the hours worked from
7 a.m Sunday to 7 a.m Mnday will constitute both the |ast hours of the old
wor kweek and the first hours of the newy established workweek.

(2) Conputation of overtime due for overlappi ng wor kweeks.

(a) GCeneral rule. Wen the beginning of the workweek is changed, if
the hours which "fall within" both "old" and "new' workweeks are hours in
whi ch the enpl oyee does no work, his statutory conpensation for each workweek
is, of course, determnable in precisely the sanme manner as it would be if no
overlap existed. |If, on the other hand, sone of the enployee's working tine
falls within hours which are included in both workweeks, the Departnent as an
enforcenent policy, will assune that the overtine requirenents of section 39-
3-405 MCA of the Law have been satisfied if conputation is made as foll ows:

(1) Assune first that the overl apping hours are to be counted as hours
worked only in the "ol d" workweek and not in the new, conpute straight tine
and overtine conpensation due for each of the 2 workweeks on this basis and
total the two suns.

(1i) Assune now that the overlapping hours are to be counted as hours
wor ked only in the new workweek and not in the old, and conplete the total
conput ati on accordingly.

(i1i) Pay the enpl oyee an amobunt no |l ess than the greater of the anounts
conputed by nethods (i) and (ii).

(b) Application of rule illustrated. Suppose that, in the exanple
gi ven, the enpl oyee, who receives $2 an hour and is subject to overtine pay
after 40 hours a week, worked 5 hours on Sunday, March 12, 1972. Suppose
also that his last "ol d" workweek commenced at 7 a.m on Mnday, March 6, and
he worked 40 hours March 6 through March 10, so that for the workweek ending
March 12, he would be owed straight time and overtinme conpensation for 45
hours. The proposal is to commence the "new' workweek at 7 a.m on March 12.

If in the "new' workweek of Sunday, March 12, through Saturday, March 18,
the enpl oyee worked a total of 40 hours, including the 5 hours worked on
Sunday, it is obvious that the allocation of the Sunday hours to the old
wor kweek will result in higher total conpensation to the enployee for the 13
day period. He should, therefore, be paid $95 (40 X $2 + 5 X $3) for the
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period of March 6, through March 12, and $70 ($35 X $2) for the period of
March 13, through March 18.

(c) Nonstatutory obligations unaffected. The fact that this nethod of
conpensation is permssible under the Mntana M nimum Wage Law when the
beginning of the workweek is changed will not alter any obligation the
enpl oyer may have under his enploynent contract to pay a greater anmount of
overtime conpensation for the period in question. (H story: Sec. 39-3-
403, MCA; |1 MP, Section 39-3-405, MCA;, Eff. 12/31/72.)

24.16. 2532 RETRCACTI VE PAY | NCREASES

(1) Were a retroactive pay increase is awarded to enployees as a
result of collective bargaining or otherwise, it operates to increase the
regular rate of pay of the enployees for the period of its retroactivity.
Thus, if an enployee is awarded a retroactive increase of 10 cents per hour,
he is owed under the Law, a retroactive increase of 15 cents for each
overtinme hour he has worked during the period no matter what the agreenent of
the parties may be. A retroactive pay increase in the formof a |unp sumfor
a particular period nust be prorated back over the hours of the period to
which it is allocable to determine the resultant increase in the regular
rate, in precisely the sane manner as a |unp sum bonus. For a discussion of
the nethod of allocating bonuses based on enploynent in a prior period to the
wor kweeks covered by the bonus paynent, see subsection (2) of section ARM
24.16. 2517 (History: Sec. 39-5-403, MCA; | MP, Sec. 39-3-405,MCA; Eff.
12/ 31/ 72.)

24.16. 2533 HOW DEDUCTI ONS AFFECT THE REGULAR RATE

(1) Amunts deducted from cash wages - general

(a) The word "deduction"” is often |oosely used to cover reductions in
pay resulting fromseveral causes:

(1) Deductions to cover the cost to the enployer of furnishing "board"
| odgi ng or other facilities.

(ii1) Deductions for other itens such as tools and uniforns which are not
regarded as "facilities".

(1i1) Deductions authorized by the enployee (such as union dues) or
required by | aw (such as taxes and garni shnents).

(iv) Reductions in a fixed salary paid for a fixed workweek in weeks in
whi ch the enpl oyee fails to work the full schedul e.

(b) In general, where such deductions are nade, the enployee's "regul ar
rate" is the sane as it would have been if the occasion for the deduction had
not arisen.

(2) Conputation where particular types of deductions are nmade. The
regul ar rate of pay of an enpl oyee whose earnings are subject to deductions
of the types just described is determ ned by dividing his total conpensation
bef ore deductions by the total hours worked in the workweek.

(3) Salary reductions in short workweeks.
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(a) The reductions in pay described in subsection (a) (iv) of this
section are not, properly speaking, "deductions" at all. |If an enployee is
conpensated at a fixed salary for a fixed work-week and if this salary is
reduced by the anmount of the average hourly earnings for each hour |ost by
the enployee in a short workweek, the enployee is, for all practical

pur poses, enployed at an hourly rate of pay. This hourly rate is the
guotient of the fixed salary divided by the fixed nunber of hours it is
intended to conpensate. |f an enployee is hired at a fixed salary of $80 for

a 40-hour week, his hourly rate is $2. \Wen he works only 36 hours he is
therefore entitled to $72. The enpl oyer nakes a "deduction" of $8 fromhis
salary to achieve this result. The regular hourly rate is not altered.

(b) Wien an enployee is paid a fixed salary for a workweek of variable
hours, the understanding is that the salary or guarantee is due the enpl oyee
in short workweeks as well as in |longer ones and "deductions” of this type
are not made. Therefore, in cases where the understanding of the parties is
not clearly shown as to whether a fixed salary is intended to cover a fixed
or a variable workweek the practice of making "deductions"” fromthe salary
for hours not worked in short weeks wll be considered strong, if not
concl usive, evidence that the salary covers a fixed workweek. (H story:
Sec. 39-3-403, MCA; | MP, Sec. 39-3-405, MCA; Eff. 12/31/72.)

Rul es 24.16. 2534 through 24.16. 2540 Reserved

NEXT PACGE IS 24-1109
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24.16. 2541 THE OVERTI ME RATE 1S AN HOURLY RATE (1) Section 39-3-405 MCA
requires the paynment of overtine conpensation for hours worked in excess of
t he applicabl e maxi mum hours standard at a rate not |ess than one and one-
half times the regular rate. The overtine rate, like the regular rate, is a
rate per hour. \Were enployees are paid on sonme basis other than an hourly
rate, the regular hourly rate is derived, as previously explained, by
dividing the total conpensation (except statutory exclusions) by the total
hours of work for which the paynent is nade. To qualify as an overtine
premum the extra conpensation for overtinme hours nust be paid pursuant to a
premumrate which is |likew se a rate per hour.

(2) To qualify under section 39-3-405 MCA, the overtine rate nay not be
| ess than one and one-half times the bona fide rate established in good faith
for Iike work perfornmed during nonovertinme hours. Thus, it may not be | ess
than tinme and one- half but it nmay be nore. It may be a standard nultiple
greater than one and one-half (for exanple, double tinme); or it my be a
fixed sum of noney per hour which is, as an arithnetical fact, at |east one
and one-half tinmes the nonovertine rate (for exanple, if the nonovertine rate
is $2 per hour, the overtine rate may not be |less than $3 but may be set at a
hi gher arbitrary figure such as $3.20 per hour). (Hi story: Sec. 39-3-
403, MCA; 1 MP, Sec. 39-3-405, MCA, Eff. 12/31/72.)

24.16. 2542 FI XED SUM FOR VARYI NG AMOUNTS OF OVERTI ME

(1) A premium in the form of a lunp sum which is paid for work
performed during overtine hours wthout regard to the nunber of overtine
hours worked does not qualify as an overtinme prem um even though the anount
of noney may be equal to or greater than the sum owed on a per-hour basis.
For exanpl e, an agreenent that provides for the paynent of a flat sum of $30
to enpl oyees who work on Sunday does not provide a premumwhich will qualify
as an overtinme premum even though the enployee's straight tine rate is $2
an hour and the enployee always works less than 10 hours on Sunday.
Li kew se, where an agreenent provides for the paynent for work on Sunday of
either the flat sumof $30 or tine and one-half the enployee's regular rate
for all hours worked on Sunday, which ever is greater, the $30 guaranteed
paynent is not an overtine premum The reason for this is clear. |If the
rule were otherw se, an enployer desiring to pay an enpl oyee a fixed sal ary
regardl ess of the nunber of hours worked in excess of the applicable maxi mum
hours standard could nmerely |abel as overtine pay a fixed portion of such
salary sufficient to take care of conpensation for the maxi num nunber of
hours that would be worked. The Legislative purpose to effectuate a maxi mnum
hours standard by placing a penalty upon the performance of excessive
overtinme work would thus be defeated. For this reason, where extra
conpensati on
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is paid in the formof a lunp sumfor work perfornmed in overtine hours, it
must be included in the regular rate and nmay not be credited against
statutory overtinme conpensation due. (H story: Sec. 39-3-403, MCA;, 1M, Sec
39-3-405, MCA; Eff. 12/31/72.)

24.16. 2543 FLAT RATE FOR SPECI AL JOB PERFORVED | N OVERTI ME HOURS (1)
Flat rate is not an overtinme prem um The sanme reasoning applies where
enpl oyees are paid a flat rate for a special job perforned during overtine
hours, without regard to the time actually consunmed in performance. (This
situation should be distinguished from "show up" and "call-back" pay
situations. The total anmount paid nust be included in the regular rate; no
part of the ambunt may be credited toward statutory overtinme conpensation
due.

(a) Application of the rule illustrated. It may be hel pful to give a
specific exanple illustrating the result of paying an enpl oyee on the basis
under di scussi on.

(i) An enploynment agreenent calls for the paynment of $2 per hour for
work during the hours established in good faith as the basic workday or
wor kweek; it provides for the paynment of $3 per hour for work during hours
out side the basic workday or workweek. It further provides that enployees
doi ng a special task outside the basic workday or workweek shall receive 6
hours' pay at the rate of $3 per hour (a total paynent of $18) regardl ess of
the tine actually consunmed in performance. The applicabl e maxi mum hours
standard is 40 hours in a workweek.

(1i1) Suppose an enpl oyee under such an agreenent works the follow ng
schedul e:

M T W T F S S

Hours within basic

wor kday ----------- 8 8 7 8 8 0 0
Pay under contract-- $16 $16 $14 $16 $16 0 0
Hour s out si de basic

wor kday ----------- 2 *2 1 0 0 4 0
Pay under contract-- $6 $18 33 0 0 $12 0

*Hours spent in the performance of special work.

(tii) To determine the regular rate, the total conpensation (except
statutory exclusions) nust be divided by the total nunmber of hours worked.
The only sums to be excluded in this situation are the extra prem uns
provided by a premumrate (a rate per hour) for work outside the basic
wor kday and wor kweek, as di scussed in subsection (6) of ARM 24.16.2516. The
$6 pai d on Monday, the $3 paid on Wdnesday and the $12 paid on Saturday are
paid pursuant to rates which qualify as premumrates under the Law. The
total extra
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conpensation (over the straight tine pay for these hours) provided by these
premumrates is $7. The sum of $7 should be subtracted fromthe total of
$117 due the enpl oyee under the enploynent agreenent. No part of the $18
paynent for the special work perfornmed on Tuesday qualifies for exclusion.
The remai ni ng $110 nust thus be divided by 48 hours to determ ne the regular
rate - $2.29 per hour. The enployee is owed an additional one-half this rate
under the Law for each of 8 overtine hours worked - $9.16. The extra
conpensation in the amount of $7 payable pursuant to contract prem umrates
whi ch qualify as overtine prem uns may be credited toward the $9.16 owed as
statutory overtine premuns. No part of the $18 paynment may be so credited.

The enpl oyer nust pay the enpl oyee an additional $2.16 as statutory overtine
pay - a total of $119.16 for the week. (H story: Sec. 39-3-403, MCA; 1M
Sec. 39-3-405, MCA;, Eff. 12/31/72.)

24.16. 2544 PAYMENT FOR ALL HOURS WORKED I N OVERTI ME WORKWEEK | S REQUI RED
(1) In determ ning the nunber of hours for which overtinme conpensation is
due, all hours worked by an enpl oyee for an enployer in a particul ar workweek
nmust be counted. Overtine conpensation, at a rate not |ess than one and one-
half times the regular rate of pay, nmust be paid for each hour worked in the
wor kweek in excess of the applicable maxi num hours standard. This extra
conpensation for the excess hours of overtine work under the Law cannot be
said to have been paid to an enployee unless all the straight tinme
conpensation due himfor the nonovertinme hours under his contract (express or
i nplied) or under any applicable statute has been paid. (H story: Sec. 39-
3-403, MCA; | MP, Sec. 39-3-405, MCA; Eff. 12/31/72.)

24.16.2545 AGREEMENTS OR PRACTICES IN CONFLICT WTH STATUTORY
REQUI REMENTS ARE | NEFFECTIVE (1) Wiile it is permss-ible for an enpl oyer
and an enpl oyee to agree upon different base rates of pay for different types
of work, it is settled under the Law that where a rate has been agreed upon
as applicable to a particular type of work the parties cannot lawfully agree
that the rate for that work shall be lower nerely because the work is
performed during the statutory overtinme hours, or during a week in which
statutory overtinme is worked. Since a |lower rate cannot lawfully be set for
overtime hours it is obvious that the parties cannot lawfully agree that the
working time will not be paid for at all. An agreenment that only the first 8
hours of work on any days or only the hours worked between certain fixed
hours of the day or only the first 40 hours of any week will be counted as
working time will clearly fail of its evasive purpose. An announcenent by
the enpl oyer that no overtime work will be permtted, or that overtinme work
wi Il not be conpensated unless authorized in advance, will not inpair the
enpl oyee's right to conpensation for work which he is actually suffered
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or permtted to perform

(2) An agreenment not to conpensate enployees for certain nonovertine
hours stands on no better footing since it would have the sane effect of
di m ni shing the enployee's total overtine conpensation. An agreenent, for
exanple, to pay an enpl oyee whose maxi num hours standard for the particul ar
wor kweek is 40 hours, $2 an hour for the first 35 hours, nothing for the
hours between 35 and 40 and $3 an hour for the hours in excess of 40 would
not neet the overtime requirenents of the |aw Under the principles set
forth, the enpl oyee would have to be paid $10 for the 5 hours worked between
35 and 40 before any suns ostensibly paid for overtinme could be credited
toward overtinme conpensation due under the law. (H story: Sec. 39-3-403, MCA
L MP, Sec. 39-3-405, MCA;, Eff. 12/31/72.)

Rul es 24.16. 2544 through 24.16. 2550 Reserved
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24.16. 2551 PRODUCTI VE AND NONPRODUCTI VE HOURS OF WORK

(1) Failure to pay for nonproductive tinme worked. Sonme agreenents
provide for paynment only for the hours spent in productive work; the work
hours spent in waiting tinme, tine spent in travel on the enployer's behalf or
simlar nonproductive tine are not nade conpensable and in sone cases are
nei t her counted nor conpensated. Paynent pursuant to such an agreenent wl|
not conply with the |Iaw; such nonproductive working hours nust be counted and
paid for

(2) Conpensation payable for nonproductive hours worked. The parties
may agree to conpensate nonproductive hours worked at a rate (at |east the
m nimum) which is lower than the rate applicable to productive work. In such
a case, the regular rate is the weighted average of the two rates, and the
enpl oyee whose maxi mum hours standard is 40 hours is owed conpensation at his
regular rate for all the first 40 hours and at a rate not |ess than one and
one-half tinmes this rate for all hours in excess of 40. In the absence of
any agreenent setting a different rate for nonproductive hours, the enpl oyee
woul d be owed conpensation at the regular hourly rate set for productive work
for all hours up to 40 and at a rate at |east one and one-half tines that
rate for hours in excess of 40.

(3) Conpensation attributed to both productive and nonproductive hours.
The situation described in paragraph (1) of this subsection is to be
di stingui shed fromone in which such nonproductive hours are properly counted
as working tinme but no special hourly rate is assigned to such hours because
it is understood by the parties that the other conpensation received by the
enpl oyee is intended to cover pay for such hours. For exanple, while it is
not proper for an enployer to agree with his piecewrkers that the hours
spent in down-tine (waiting for work) will not be paid for or will neither
paid for nor counted, it is permssible for the parties to agree that the pay
the enployees will earn at piece rates is intended to conpensate themfor al
hours worked, the productive as well as the nonproductive hours. If this is
the agreenent of the parties, the regular rate of the pieceworker will be the
rate determned by dividing the total piecework earnings by the total hours
wor ked (both productive and nonproductive) in the workweek. Extra
conpensation (one-half the rate as so determ ned) would, of course, be due
for each hour worked in excess of the applicable mninmm hours standard.
(H story: Sec. 39-3-403, MCA; | MP, Sec. 39-3-405, MCA; Eff. 12/31/72)

24.16.2552 PAYING FOR BUT NOT COUNTING HOURS WORKED (1) In sone
contracts provision is nmade for paynent for certain hours, which constitute
wor ki ng tinme under the law, coupled with a provision that these hours wll
not be counted as working tinme. Such a provisionis anullity.
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| f the hours in question are hours worked, they nust be counted as such in
determ ni ng whet her nore than the applicabl e maxi num hours have been wor ked
in the workweek. If nore hours have been worked, the enpl oyee nust be paid
overtime conpensation at not |ess than one and one-half tinmes his regular
rate for all overtinme hours. A provision that certain hours wll be
conpensated only at straight tinme rates is likewise invalid. |If the hours
are actually hours worked in excess of the applicabl e maxi mum hours standard,
extra halftime conpensation wll be due regardl ess of any agreenent to the
contrary. (Hi story: Sec. 39-3-403, MCA;, |IMP, Sec. 39-3-405, MCA, Eff.
12/ 31/ 72.)

24.16. 2553 DECREASE I N HOURS W THOUT DECREASI NG PAY GENERAL

(1) Since the regular rate of pay is the average hourly rate at which an
enpl oyee is actually enployed, and since this rate is determ ned by dividing
his total renmuneration for enploynent for a given workweek by the total hours
wor ked in that workweek for which such renmuneration was paid, it necessarily
follows that if the schedule of hours is reduced while the pay remains the
sanme, the regular rate has been increased. (H story: Sec. 39-3-403, MCA,;
I MP, Sec. 39-3-405, MCA;, Eff. 12/31/72.)

24.16. 2554 REDUCI NG THE FI XED WORKWEEK FOR WHICH A SALARY IS PAID (1)
| f an enpl oyee whose maxi mum hours standard is 40 hours was hired at a
salary of $80 for a fixed workweek of 40 hours, his regular rate at the time
of hiring was $2 per hour. If his workweek is later reduced to a fixed
wor kweek of 35 hours to earn $80, so that he earns his salary at the average
rate of $2.29 per hour. H s regular rate thus becones $2.29 per hour; it is
no longer $2 an hour. Overtine pay is due under the law only for hours
wor ked in excess of 40, not 35, but if the understanding of the parties is
that the salary of $80 now covers 35 hours of work and no nore, the enpl oyee
woul d be owed $2.29 per hour under his enploynent contract for each hour
wor ked between 35 and 40. He would be owed not |ess than one and one-hal f
tinmes $2.29 ($3.44) per hour, under the statute, for each hour worked in
excess of 40 in the workweek. In weeks in which no overtine is worked only
the provisions of section 39-3-404 requiring the paynent of not |ess than the
appl i cabl e m ni rum wage for each hour worked, apply so that the enpl oyee's
right to receive $2.29 per hour is enforceable only under his contract.
However, in overtinme weeks the Adm nistrator has the duty to insure the
paynment of at |east one and one-half tines the enployee's regular rate of pay
for hours worked in excess of 40 and this overtinme conpensati on cannot be
said to have been paid until all straight time conpensation due the enpl oyee
under the statute or his enploynent contract has been pai d.
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Thus if the enployee works 41 hours in a particular week, he is owed his
salary for 35 hours - $80, 5 hours pay at $2.29 per hour for the 5 hours
between 35 and 40 - $11.45, and one hour's pay at $3.44 for the one hour in
excess of 40 - $3.44, or a total of $94.89 for the week.

(2) Effect if salary is for variable workweek. The discussion in the
prior section sets forth one result of reducing the workweek from40 to 35
hours. It is not either the necessary result or the only possible result.
As in all cases of enployees hired on a salary basis, the regular rate
depends in part on the agreenment of the parties as to what the salary is
intended to conpensate. In reducing the customary workweek schedule to 35
hours the parties may agree to change the basis of the enpl oynment arrangenent
by providing that the salary which fornerly covered a fixed workweek of 40
hours now covers a variabl e workweek of up to 40 hours. |If this is the new
agreenent, the enployee receives $80 for workweeks of varying | engths, such
as 35, 36, 38, or 40 hours. Hi s rate thus varies fromweek to week, but in
weeks of 40 hours or over, it is $2 per hour (since the agreenment of the
parties is that the salary covers up to 40 hours and no nore) and his
overtine rate, for hours in excess of 40, thus remains $3 per hour. Such a
sal ary arrangenent presumably contenplates that the salary will be paid in
full for any workweek of 40 hours or |ess. The enpl oyee would thus be
entitled to his full salary if he worked only 25 to 30 hours. No deductions
for hours not worked in short workweeks woul d be nmade.

(3) Effect on hourly rate enployees. A simlar situation is presented
wher e enpl oyees have been hired at an hourly rate of pay and have customarily
wor ked a fixed workweek. If the workweek is reduced from 40 to 35 hours
wi thout reduction in total pay, the average hourly rate is thereby increased.

If the reduction in work schedul e is acconpani ed by a new agreenent altering
the node of conpensation from an hourly basis to a fixed salary for a
vari abl e workweek up to 40 hours, the results described in subsection (2) of
ARM 24. 16. 2554 fol | ow

(4) Effect on salary covering nore than 40 hours' pay. The sane
reasoning applies to salary covering straight tinme pay for a | onger workweek.

I f an enpl oyee whose maxi num hours standard is 40 hours was hired at a fixed
salary of $110 for 55 hours of work, he was entitled to a statutory overtime
premum for the 15 hours in excess of 40 at the rate of $1 per hour (half-
time) in addition to his salary, and to statutory overtine pay of $3 per hour

(time and one-half) for any hours worked in excess of 55. |If the schedul ed
wor kweek is later reduced to 50 hours, with the understandi ng between the
parties that the salary wll be paid as the enployee's nonovertine

conpensation for each workweek of 55 hours or
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| ess, his regular rate in any overtinme week of 55 hours or |ess is determ ned
by dividing his salary by the nunber of hours worked to earn it in that
particul ar week, and additional half- tine, based on that rate, is due for
each hour in excess of 40. In weeks of 55 hours or nore, his regular rate
remains $2 per hour and he is due, in addition to his salary, extra
conpensation of $1 for each hour over 40 but not over 55 and full tinme and
one-half, or $3, for each hour worked in excess of 55. | f, however, the
understanding of the parties is that the salary now covers a fixed workweek
of 50 hours, his regular rate is $2.20 per hour in all weeks. This assunes
that when an enployee works less than 50 hours in a particular week,
deductions are made at a rate of $2.20 per hour for the hours not worked.
(H story: Sec. 39-3-403, MCA; | MP, Sec. 39-3-405, MCA; Eff. 12/31/72.)

24.16. 2555 REDUCTI ON OF REGULAR OVERTI ME WORKWEEK W THOUT REDUCTI ON OF
TAKE HOVE PAY. (1) The reasoning applied in the foregoing sections does
not, of course, apply to a situation in which the former earning at both
straight tinme and overtinme are paid to the enpl oyee for the reduced wor kweek.

Suppose an enpl oyee was hired at an hourly rate of $2 an hour and regularly
worked 50 hours, earning $110 as his total straight tinme and overtine
conpensation, and the parties now agree to reduce the workweek to 45 hours
wi t hout any reduction in take-honme pay. The parties in such a situation may
agree to an increase in the hourly rate from$2 per hour to $2.32 so that for
a wor kweek of 45 hours (the reduced schedule) the enployee's straight tine
and overtime earnings will be $110. 20.

(2) Tenporary or sporadic reduction in schedul e.

(a) The problem of reduction in the workweek is sonewhat different
where a tenporary reduction is involved. Reductions for the period of a dead
or slow season follow the rules announced above. However, reduction on a
nore tenporary or sporadic basis presents a different problem It is obvious
that as a matter of sinple arithnmetic an enployer might adopt a series of
different rates for the sane work, varying inversely with the nunber of
overtinme hours worked in such a way that the enpl oyee would earn no nore than
his straight time rate no matter how many hours he worked. |If he set the
rate of $3 per hour for all workweeks in which the enpl oyee worked 40 hours
or less, approximately $2.93 per hour for workweeks of 41 hours,
approxi mately $2.85 for workweeks of 42 hours, approximately $2.40 for
wor kweeks of 50 hours, and so on, the enployee would always receive (for
straight tine and overtine at these "rates") $3 an hour regardl ess of the
nunber of overtinme hours worked. This is an obvious bookkeeping device
designed to avoid the paynent of overtinme conpensation and is not in accord
with the law. The regular rate of pay of this enployee for overtine purposes
is, obviously, the rate he earns in the normal nonover -
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time week - in this case $3 per hour.

(b) The situation is different in degree but not in principle where
enpl oyees who have been at a bona fide $2 rate usually working 50 hours and
t aki ng hone $110 as total straight tinme and overtine pay for the week are,
duri ng occasi onal weeks, cut back to 42 hours. |If the enployer raises their
rate to $2.50 for such weeks so that their total conpensation is $107.50 for
a 42 - hour week the question may properly be asked, when they return to the
50 - hour week, the $2 rate and the gross pay of $110 whether the $2 rate is
really their regular rate. Are they putting in 8 additional hours of work
for that extra $2.50 or is their "regular" rate really now $2.50 an hour
since this is what they earn in the short workweek? It seens clear that
where different rates are paid fromweek to week for the same work and where
the difference is justified by no factor other than the nunber of hours
wor ked by the individual enployee - the | onger he works the |lower the rate -
the device is evasive and the rate actually paid in the shorter or
nonovertinme week is his regular rate for overtinme purposes in all weeks.

(3) Plan for gradual permanent reduction in schedule. 1In sonme cases,
pursuant to a definite plan for the permanent reduction of the nornmal
schedul ed wor kweek from say, 48 hours, an agreenment is entered into with a
view to |l essening the shock caused by the expected reduction in take-hone
wages. The agreenment may provide for a rising scale of rates as the workweek
is gradually reduced. The varying rates established by such agreement wl|l
be recognized as bona fide in the weeks in which they are respectively
operative provided that,

(a) The plan is bona fide and there is no effort nmade to evade the
overtime requirenents of the Law

(b) There is a clear downward trend in the duration of the workweek
t hroughout the period of the plan even though fluctuations from week-to-week
in accordance with the nunber of hours which any particul ar enpl oyee or group
happens to work. (History: Sec. 39-3-403, MCA; | MP, Sec. 39-3-405, MCA, Eff.
12/ 31/ 72.)

24.16. 2556 ALTERNATI NG WORKWEEKS OF DI FFERENT FI XED LENGTHS (1) In
sone cases an enployee is hired on a salary basis with the understandi ng that
his weekly salary is intended to cover the fixed schedule of hours (and no
nore) and that this fixed schedule provides for alternating workweeks of
different fixed |l engths. For exanple, many offices operate with half staff
on Saturdays and, in consequence, enployees are hired at a fixed salary
covering a fixed working schedule of 7 hours a day Monday through Friday and
5 hours on alternate Saturdays. The parties agree that extra conpensation is
to be paid for all hours worked in excess of the schedule in either week, at
t he base rate for hours between 35 and 40 in the short week and at tinme and
one-hal f such
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rate for hours in excess of 40 in all weeks. Such an arrangenent results in
enpl oyee's working at two different rates of pay - one thirty-fifth of the
salary in short workweeks and one-fortieth of the salary in the | onger weeks.

If the provisions of such a contract are followed, if the nonovertine hours
are conpensated in full at the applicable regular rate in each week and
overtime conpensation is properly conputed for hours in excess of 40 at tine
and one-half the rate applicable in the particular workweek, the overtine
requirenents of the Mntana M ninmum Wage Law will be net. Wiile this
situation bears some resenbl ance to the one discussed in subsection (2) of
ARM 24.16.2555 there is this significant difference; the arrangenent is
permanent, the |length of the respective workweeks and the rates for such
weeks are fixed on a permanent schedule basis far in advance and are
therefore not subject to the control of the enployer and do not vary with the
fluctuations in business. |In an arrangenent of this kind, if the enployer
requi red the enpl oyee to work on Saturday in a week in which he was schedul ed
for work only on the Monday through Friday schedule, he would be paid at his
regular rate for all the Saturday hours in addition to his salary. (H story:
Sec. 39-3-403, MCA;, | MP, Section 39-3-405, MCA; Eff. 12/31/72.)

24.16.2557 PRIZES AS BONUSES (1) Prizes or contest awards generally.
Al'l conpensation paid by or on behalf of an enployer to an enployee as
remuneration for enploynent nust be included in the regular rate, whether
paid in the formof cash or otherwise. Prizes are therefore included in the
regular rate if they are paid to an enpl oyee as renuneration for enploynent.
If therefore, it is asserted that a particular prize is not to be included
in the regular rate, it nmust be shown either that the prize was not paid to
t he enpl oyee for enploynent, or that it is not a thing of value which is part
of wages.

(2) Awards for performance on the job. Were a prize is awarded for
the quality, quantity or efficiency of work done by the enployee during his
customary working hours at his normal assigned tasks (whether on the
enployer's premses or elsewhere) it is obviously paid as additional
remuneration for enploynent. Thus prizes paid for cooperation, courtesy,
efficiency, highest production, best attendance, best quality of work,
great est nunber of overtinme hours worked, etc., are part of the regular rate

of pay. |If the prize is paid in cash, the anount paid nust be allocated over
the period during which it was earned to determne the resultant increase in
the average hourly rate for each week of the period. If the prize is

nmer chandi se the cost to the enployer is the sum which nust be allocated.
Where the prize is either cash or nerchandise, with the choice left the
enpl oyee, the anmount to be allocated is the anpbunt (or the cost) of the
actual prize he accepts.
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(3) Awards for activities not normally part of enployee's job.

(a) Were the prize is awarded for activities outside the customary
wor ki ng hours of the enployee, beyond the scope of his customary duties or
away fromthe enployer's prem ses, the question of whether the conpensation
is remuneration for enploynment will depend on such factors as the amount of
time, if any, spent by the enployee in conpeting, the relationship between
the contest activities and the usual work of the enployee, whether the
conpetition involves work usually perforned by other enployees for enployers,
whet her an enployee is specifically urged to participate or led to believe
that he will not nerit pronotion or advancenent unless he partici pates.

(b) By way of exanple, a prize paid for work performed in obtaining new
busi ness for an enpl oyer would be regarded as renuneration for enploynent.
Al t hough the duties of the enployees who participate in the contest may not
normal Iy enconpass this type of work, it is work of a kind normally perforned
by salesnmen for their enployers, and the tine spent by the enployee in
conpeting for such a prize (whether successfully or not) is working tinme and
nmust be counted as such in determ ning overtine conpensation due. On the
other hand a prize or bonus paid to an enployee when a sale is nmade by the
conpany's sales representative to a person whom he recommended as a good
sal es prospect would not be regarded as conpensation for services if in fact
the prize-wi nner performed no work in securing the nanme of the sal es prospect
and spent no tinme on the matter for the conmpany in any way.

(4) Suggestion system awards. The question has been raised whether
awards made to enpl oyees for suggestions submtted under a suggestion system
plan are to be regarded as part of the regular rate. There is no hard and
fast rule on this point as the term "suggestion systenf has been used to
describe a variety of widely differing plans. It may be generally stated,
however, that prizes paid pursuant to a bona fide suggestion system plan may
be excluded fromthe regular rate at least in situations where it is the fact
t hat :

(a) The amount of the prize has no relation to the earnings of the
enpl oyee at his job but is rather geared to the value to the conpany of the
suggestion which is submtted; and

(b) The prize represents a bona fide award for a suggestion which is
the result of additional effort or ingenuity unrelated to and outside the
scope of the usual and customary duties of any enployee of the class eligible
to participate and the prize is not used as a substitute for wages; and

(c) No enployee is required or specifically urged to participate in the
suggestion systemplan or led to believe that he will not merit pronotion or
advancenent (or retention of his existing job) unless he submts suggestions;
and

(d) The invitation to enpl oyees to submt suggestions
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is general in nature and no specific assignnent is outlined to enployees
(either as individuals or as a group) to work on or devel op; and

(e) Thereis no tinme |imt during which suggestions nust be submtted;
and

(f) The enpl oyer has, prior to the subm ssion of the suggestion by an
enpl oyee, no notice or know edge of the fact that an enpl oyee is working on
the preparation of a suggestion under circunstances indicating that the
conpany approved the task and the schedule of work undertaken by the
enpl oyee. (Hi story: Sec. 39-3-403, MCA; 1 MP, Sec. 39-3-405, MCA;, Eff
12/ 31/ 72.)

Rul es 24.16. 2558 t hrough 24.16. 2570 Reserved
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24.16. 2571 DEVI CES TO EVADE THE OVERTI ME REQUI REMENTS (1)
Artificial regular rates.

(a) Since the term "regular rate" is defined to include all
remuneration for enploynent (except statutory exclusions) whether derived
from hourly rates, piece rates, production bonuses or other sources, the
overtime provisions of the | aw cannot be avoided by setting an artificially
| ow hourly rate upon which overtine pay is to be based and nmaking up the
addi ti onal conpensation due to enployees by other neans. The established
hourly rate is the "regular rate" to an enployee only if the hourly earnings
are the sole source of his conpensation. Paynent for overtine on the basis
of an artificial "regular" rate will not result in conpliance with the
overtime provisions of the Law

(b) It my be helpful to describe a few schenes that have been
attenpted and to indicate the pitfalls inherent in the adoption of such
schenes. The device of the varying rate which decreases as the Il ength of the
wor kweek i ncreases has al ready been discussed. It mght be well, however, to
reenphasi ze that the hourly rate paid for the identical work during the hours
in excess of the applicable maxi mum hours standard cannot be | ower than the
rate paid for the nonovertinme hours nor can the hourly rate vary fromweek to

week inversely with the Iength of the workweek. It has been pointed out that
it is not possible for an enployer lawfully to agree with his enpl oyees that
they wll receive the sane total sum conprising both straight tinme and

overtine conpensation, in all weeks w thout regard to the nunber of overtine
hours (if any) worked in any workweek. The result cannot be achieved by the
paynment of a fixed salary or by the paynent of a lunp sumfor overtinme or by
any ot her nethod or device.

(c) Were the enployee is hired at a |low hourly rate suppl enented by
facilities furnished by the enpl oyer, other than those specifically excluded,
conmi ssions, pay ostensibly (but not actually) made for idle hours, or the
like, his regular rate is not the hourly rate but is the rate determ ned by
dividing his total conpensation fromall these sources in any workweek by the
nunber of hours worked in the week. Paynent of overtinme conpensation based
on the hourly rate alone in such a situation would not neet the overtine
requi renents of the Law.

(d) One schene to evade the full penalty of the Law was that of setting
an arbitrary low hourly rate upon which overtine conpensation at tinme and
one-hal f woul d be conmputed for all hours worked in excess of the applicable
maxi mum hours standard; coupled with this arrangenent was a guarantee that if
t he enpl oyee's straight tinme and overtime conpensation, based on this rate,
fell short, in any week, of the conpensation that would be due on a piece-
rate basis of x cents per piece, the enployee would be paid on the piece-
rate basis instead. The hourly rate was set so low that it
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never (or seldom was operative.

(e) The schene is no better if the enployer agrees to pay straight tine
and overtime conpensation on the arbitrary hourly rates and to make up the
di fference between this total sumand the piece-rate total in the formof a
bonus to each enpl oyee.

(2) The "split-day" plan.

(a) Another device designed to evade the overtine requirenents of the
Law was a plan known as the "Poxon" or "split-day" plan. Under this plan the
normal or regular workday is artificially divided into two portions, one of
which is arbitrarily | abeled the "straight-time" portion of the day and the
other the "overtine" portion. Under such a plan, an enployee who would
ordinarily conmmand an hourly rate of pay well in excess of the mninumfor
his work is assigned a low hourly rate (often the mnimum) for the first hour
(or the first 2 or 4 hours) of each day. This rate is designated as the
regular rate; "tinme and one-half" based on such rate is paid for each
addi ti onal hour worked during the workday. Thus, for exanple, an enployee is
arbitrarily assigned an hourly rate of $2 per hour under a contract which
provides for the paynent of so-called "overtinme" for all hours in excess of 4
per day. Thus, for the normal or regular 8 hour day the enployee would
receive $8 for the first 4 hours and $12 for the remmining 4 hours; and a
total of $20 for 8 hours. (This is exactly what he would receive at the
straight time rate of $2.50 per hour.) On the sixth 8-hour day the enpl oyee
i kewi se receives $20 and the enpl oyer clains to owe no additional overtine
pay under the statute since he has al ready conpensated the enpl oyee at "over-
time" rates for 20 hours of the workweek.

(b) Such a division of the normal 8 hour workday into 4 straight tine
hours and 4 overtine hours is purely fictitious. The enployee is not paid at
the rate of $2 an hour and the alleged overtine rate of $3 per hour is not
paid for overtinme work. It is not geared either to hours "in excess of the
enpl oyee's normal working hours or regular working hours", or for work
"outside of the hours established in good faith * * * as the basic, normal or
regul ar workday", and it cannot therefore qualify as an overtine rate. The
regul ar rate of pay of the enployee in this situation is $2.50 per hour and
he is owed additional overtinme conpensation, based on this rate, for all
hours in excess of the applicable maxi mum hours standard.

(3) Artificially |abeling part of the regular wages a "bonus".

(a) The term"bonus" is properly applied to a sumwhich is paid as an
addition to total wages, usually because of extra effort of one kind or
another, or as a reward for loyal service or as a gift. The term is
inproperly applied if it is used to designate a portion of regular wages
whi ch t he
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enployee is entitled to receive under his regular wage contract.
(b) For exanple, if an enployer has agreed to pay an enployee $125 a
week without regard to the nunber of hours worked, the regular rate of pay of
the enployee is determ ned each week by dividing the $125 salary by the
nunber of hours worked in week. The situation is not altered if the enployer
continues to pay the enpl oyee, whose applicabl e maxi num hours standard is 40
hours, the same $125 each week but arbitrarily breaks the sum down into
wages for the first 40 hours at an hourly rate of $2.00 an hour, overtine
conpensation at $3.00 per hour and | abels the bal ance a "bonus" (which will
vary fromweek to week, becom ng snaller as the hours increase and vani shing
entirely in any week in which the enployee works 55 hours or nore). The
situation is in no way bettered if the enployer, standing by the logic of his
| abel s, proceeds to conpute and pay overtime conpensati on due on this "bonus”
by prorating it back over the hours of the workweek. Overtine conpensation

has still not been properly conputed for this enployee at his regular rate.
(c) An illustration of how the plan works over a 3-week period may
serve to illustrate this principle nore clearly:

(1) In the first week the enployee whose applicable maxi mum hours
standard is 40 hours works 40 hours and receives $125. The books show he has
received $80 (40 hours X $2.00 an hour) as wages and $45 as bonus. No
overtime has been worked so no overtinme conpensation is due.

(ii) In the second week he works 45 hours and recei ves $125. The books
show he has received $80 for the first 40 hours and $15 (5 hours X $3.00 an
hour) for the 5 hours over 40, or a total of $95 as wages, and the bal ance as
a bonus of $30. Overtine conpensation is then conputed by the enployer by
di viding $30 by 45 hours to discover the average hourly increase resulting
fromthe bonus - 66 2/3 cents per hour - and half this rate is paid for the 5
overtinme hours - $1.67. This is inproper. The enployee's regular rate in
this week is $2.78 per hour. He is owed $131.83, not $126. 67.

(iii) In the third week the enpl oyee works 50 hours and is paid $125.
The books show t hat the enpl oyee received $80 for the first 40 hours and $30
(10 hours X $3.00 per hour) for the 10 hours over 40, or a total of $110, and
t he bal ance as a bonus of $15. Overtine pay due on the "bonus" is found to
be $1.50. This is inproper. The enployee's regular rate in this week is
$2.50 and he is owed $137.50, not $126.50.

(d) Simlar schenmes have been devised for piece-rate enployees. The
method is the sane. An enployee is assigned an arbitrary hourly rate
(usually the mninmum and it is agreed that his straight-tinme and overtine
earnings will be conputed on this rate but that if these earnings do not
anount to the sum he woul d have earned had his earnings been conputed on a
pi ece-rate basis of "x" cents per piece, he will be paid the difference as a
"bonus". The subterfuge
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does not serve to conceal the fact that this enployee is actually conpensated
on a piece-rate basis, that there is no bonus and his regular rate is the
guotient of piece-rate earnings divided by hours worked.

(e) The general rule may be stated that wherever the enployee is
guaranteed a fixed or determ nable sum as his wages each week, no part of
this sumis a true bonus and the rules for determning overtine due on
bonuses do not apply.

(4) PSUEDO "percentage bonuses".

(a) (i) The device does not inprove when it becones nore conplex. |If
no true bonus in a flat sumanount can be legitimately separated out of the
enpl oyee' s wages, certainly no bonus in the form of a percentage of tota
earnings can be so derived. Yet sone enployers, seeking to evade the
overtinme requirenents of the Law entirely while apparently conplying with
every requirenment, have devised schenmes of this kind. Such an enpl oyer pays
his enpl oyee $125 a week without regard to the nunber of hours worked.
sets up a fictitious regular rate of $2.00 an hour. In a week in which the
enpl oyee whose applicabl e nmaxi num hours standard is 40 hours works 48 hours,
his records show the foll ow ng

(The material in brackets does not usually appear in the final records.)

Straight time for 40 hours at $2.00 an hour --- $80.00
Overtinme for 8 hours at $3.00 an hour --------- $24. 00
$104. 00

($125-%$104 = $21.00, total anpunt to be distributed as
a bonus.) ($21.00/$104.00 = 20.2%
Percentage of total earnings bonus at 20.2% of $104. 00

--------------------------------------------- $ 21.00
Total -------------““-““--eeo - $125. 00
(1i) Cbviously, this enployee can no nore be said to be receiving proper
overtime than the enployee in the exanples already discussed. Thi s

enpl oyee's regular rate in this week is $2.60 per hour and he is owed a total
of $135.20 for the week.

(b) (i) No better claimof conpliance can be made by an enpl oyer who
arbitrarily pieces out a bonus fromall or part of group wages. The schene
tends to be nore conplex, but the principle is the sanme and the sane results
foll ow.

(ii) One relatively sinple exanple of such a schene is the follow ng
Two enpl oyees are hired as sal esnmen on an hourl y-rate-pl us-conm ssion basis.

Each is hired at the rate of $2 an hour for the first 40 hours and $3 an
hour for overtinme and in addition, is entitled to a share in the conmm ssions

earned by each at the rate of one percent of sales. In a given week one
enpl oyee works 40 hours and the other works 50. Together they sell $1,900
worth of merchandise and are thus entitled to $19 as conmi ssions. |n order

to avoid paynent of overtine on the conm ssions, the enployer decides to
distribute the $19 in the formof a percentage of total earnings. The total
wages of the two
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enpl oyees are $190 in the particular week. The $19 conmi ssions represent 10
percent of this figure. The enployer therefore pays a 10 percent "bonus" to
each enpl oyee on his total earnings. One receives $8 as bonus the other $11.
The enpl oyer clains that no additional overtine is due because the "bonus"
was a percentage of total earning and the percentage was determ ned before
t he amount due any individual enployee had been determ ned.

(iti) If the commssions were a "bonus" at all, the nethod of
distribution mght be proper. But a bonus, as has been stated, is a sum paid
in addition to regul ar wages and not as a part of such wages. The enpl oyees
have contracted to work on a wage pl us-group-conmm ssion basis. No extra pay
over and above the contract wage is involved. As a regular part of their
duties, the enployees nake sales and regularly receive a one percent
conm ssion on the amount of the sale. Mreover, since the enployees are owed
the commi ssions in an anount related only to the anmount of total sales and
wi thout regard to the nunber of hours worked, no part of such commssions is
paid as overtine conpensati on.

(c) (i) In the exanple just given the enployer sought only to relieve
hi msel f of the burden of paying proper overtine on part of the wages. The
exanpl e nust grow nore conplex but the principle does not change when the
enpl oyer seeks to relieve hinself of the entire burden of overtine by a
fictitious division of regular group wages into hourly earnings and "bonus".

This schene is usually tried with respect to enpl oyees who work solely on a

group piece rate or group conm ssion basis. For sinplicity we wll assune
that the two enployees in the previous exanple receive no base hourly rate
but are working solely on a comm ssion basis-11 percent of total sales. 1In

order for the schene to function the enployer nust provide a m ni mum hourly
guarantee. A lowrate such as $1.64 is the best suited to his purpose for it
provides a greater leeway as to the nunber of hours that may be worked
wi t hout the paynent of any additional overtine conpensation whatever. 1In a
week in which the total sales anobunt to $1,558 the two enpl oyees are together
entitled to $171.38 (11 percent). They will receive this anmount regardl ess
of the nunmber of hours they have worked individually or collectively. If
t hey work the sane nunber of hours, each will get hal f-$85.69. This would be
true whether the hours worked by each were 40, 43, or 48 hours. Only the

bookkeeping is altered. If each works 40 hours the record will show for
each:
Wages at $1.64 per hour -------------------------- $65. 60
Bonus -----------e oo 20. 09
Total ------------mm oo $85. 69
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| f each works 45 hours, the record will show

Wages at $1.64 per hour for 40 hours -------- 65. 60

Overtine pay at $2.46 per hour for 5 hours -- 12.30

Bonus at 10 percent of total earnings

(10 percent of $77.90 ---------mmmmm i 7.79
Tot al $85. 69

(1i) The total amount earned by each enployee is exactly the sane in
each of the 2 weeks because it is determ ned not by the hours he works nor by
the established rate but only by two unrelated factors: the total anount of
sales and the relation between his hours of work and those of the other
enpl oyees; not the total hours worked by either or both but nmerely the ratio
of the two.

(iii) This will become apparent if we |ook at a workweek in which one
wor ks 40 hours and the other 50. The books then read this way:

1st enpl oyee:

Wages at $1.64 per hour for 40 hours -------- $65. 60

Bonus at 10 percent of total earnings ------- 6. 56
Total -------------- $72. 16

2nd enpl oyee:

Wages at $1.64 per hour for 40 hours -------- 65. 60

Overtine pay at $2.46 per hour for 10 hours- 24. 60
Bonus at 10 percent of total earnings (10% of
90.20) ------mmmm e 9.02
Total -------------- $99. 22
(iv) Note that in each case, as long as the anobunt of sales remains
constant, the two enployees together earn $171.38 regardless of whether
ei ther works overtinme, or both do, and regardl ess of the nunber of hours of
overtime worked. The first enployee worked 40 hours in the first week and
recei ves $85.69, yet he received only $72.16 for a 40-hour week in the third
week of the series. The only reason for this was that in the third week the
ot her enpl oyee worked 10 hours of overtine for which soneone had to pay. The
enpl oyer had invented the scheme so that he, the enployer, would not have to
pay. The burden woul d devolve in part on the overtine worker hinself. The
latter worked 10 hours of overtine yet he received only $13.53 nore than he
received in a 40-hour week.
(v) The systemis an ingenious bookkeepi ng device but obviously it mnust
fail of its purpose. It is only a nore elaborate nethod of claimng that a
rate-whether a salary or a piece rate or a conm ssion-sonehow "incl udes”
overtinme even though it is paid regularly when no overtine is worked and
wi thout regard to the amount of overtinme worked.
(d) The exanples dealt with two enployees. It is the same for 2 as for
1 or for 20. A "bonus" which is derived by subtraction of conpensation,
based on an assigned rate, fromthe total anmount agreed to be paid to an
enpl oyee or a group is not a bonus and cannot be treated as such.
(e) Regardless of bookkeeping devices, the regular rate
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of pay of enployees enployed on group piece rates or conmssions is
determ ned first by ascertaining the total amount which is due a particul ar
enpl oyee under the contract and then dividing this sumby the nunber of hours
he worked in the week. Extra overtime conpensation, at half the rate thus
determned, is due for each hour in excess of the maxi num hours standard
appl i cabl e. (Hi story: Sec. 39-3-403, MCA; 1MP, Sec. 39-3-405, MCA;, Eff.
12/ 31/ 72.)

Rul es 24.16. 2572 through 24.16. 2580 Reserved

NEXT PACGE | S 24-1133
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24.16. 2581 VETERANS SUBSI STENCE ALLOMNCES (1) Subsi st ence
al l omances paid under Public Law 346 (commonly known as the G 1. bill of
rights) to a veteran enployed in on-the-job training programwork may not be
used to offset the wages to which he is entitled under the Montana M ni mum
Wage Law. The subsistence all owances provided by Public Law 346 for paynent
to veteran are not paid as conpensation for services rendered to an enpl oyer
nor are they intended as subsidy paynents for each enployer. In order to
qual ify as wages under either section of the law, suns paid to an enpl oyee
nmust be paid by the enployer. Since veterans subsistence all owances are not
so paid, they may not be used to make up the m ni mum wage or overtine pay
requi renents of the Law nor are they included in the regular rate of pay
under section 39-3-404 & 405 MCA (History: Sec. 39-3-403, MCA; | MP, Sec.
39-3-404 & 405, MCA;, Eff. 12/31/72.)

Sub- Chapters 26 through 50 Reserved

NEXT PACGE | S 24-1151
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Sub- Chapter 51

Payment O Back Wages To Be Made Through
The Adm ni strat or

24.16.5101 PAYMENT OF BACK WAGES (1S HEREBY REPEALED) (History: 39-
3-403 MCA; | MP, 39-3-201 et seq. MCA, Eff. 12/31/72; AMD, 1980 MAR p. 1602,
Eff. 6/13/80; REP, 1996 MAR p. 1668, Eff. 7/1/96.)

NEXT PACGE | S 24-1155
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Sub- Chapt er 55

Requi renments of a Bona Fide Profit
Sharing Plan or Trust

24.16. 5501 SCOPE OF REGULATIONS (1)(a) The regulations in this part
set forth the requirements of a "bona fide profit- sharing plan or trust".
In determining the total renuneration for enploynment which is required to be
included in the regular rate at which an enployee is enployed, it is not
necessary to include any suns paid to or on behalf of such enployee, in
recognition of services performed by him during a given period, which are
paid pursuant to a bona fide profit-sharing plan or trust neeting the
requi renents set forth herein.

(b) The inclusion or exclusion fromthe regular rate of contributions
made by an enpl oyer pursuant to any plan or trust for providing old age,
retirement, l|ife, accident or health insurance or simlar benefits for
enpl oyees (regardless of whether the plan or trust is financed out of
profits) is governed by the requirenments which are set forth in sub-chapter
38 on Overtinme Conpensation. However, where such a plan or trust is conbi ned
in a single program (whether in one or nore docunents) with a plan or trust
for providing-profit sharing paynents to enployees, the profit-sharing
paynment may be excluded fromthe regular rate if they neet the requirenments
of the regulations in this part and the contributions made by the enpl oyer
for providing the benefits may be excluded fromthe regular rate if they neet
the tests set forth in subsections (6) and (7) of ARM 24.16. 2517.

(2) Essential requirenents for qualifications.

(a) A bona fide profit-sharing plan or trust is required to neet all
the standards set forth in paragraphs (b) through (g) of this subsection and
must not contain any of the disqualifying provisions set forth in subsection

(3)

(b) The profit-sharing plan or trust constitutes a definite programor
arrangnment in witing, communicated or nade avail able to the enpl oyees, which
is established and maintained in good faith for the purpose of distributing
to the enpl oyees a share of profits as additional remuneration over and above
the wages or salaries paid to enployees which wages or salaries are not
dependent upon or influenced by the existence of such profit-sharing plan or
trust or the amobunt of the paynents made pursuant thereto.

(c) Al contributions by the enployer to the fund or trust to be
distributed to the enpl oyees are:

(i) Derived solely fromprofits of the enployer's business, enterprise,
establishment or plant as a whole, or an established branch or division of
t he business or enterprise which is recognized as such for general business
pur poses and for which profits are separately and regularly
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cal cul ated in accordance with accepted accounting practice; and

(ii) Made periodically, but not nore frequently than is customary or
consi stent with accepted accounting practice to nake periodi c determ nations
of profit.

(d) Eligibility to share in profits extends:

(1) At least to all enployees who are subject to the m ni num wage and
overtime provisions of the law, or to all such enployees in an established
part of the enployer's business as described in paragraph (c) of this
subsection: Provided, however, that such eligibility may be determ ned by
factors such as length of service or mninum schedul e of hours or days of
wor k which are specified in the plan or trust, and further, that eligibility
need not extend to officers of the enployer; or

(1i) To such classifications of enployees as the enployer may designate
with the approval of the Admnistrator upon a finding, after notice to
i nterested persons, including enployee representatives, and an opportunity to
present their views either orally or in witing. The admnistrator for a
specified period in a place or places where notices to enployees are
customarily posted or at such other place or places designated by the
Adm ni strator, or he may require notice to be given in such other manner as
he deens appropri ate.

(e) The amounts paid to individual enployees are determned in
accordance with a definite formula or nmethod of cal culation specified in the
plan or trust. The formula or nethod of cal culation nmay be based on any one
or nore of such factors as straight-tinme earnings, base rate of pay of the
enpl oyee, straight-tine hours or total hours worked by enpl oyees, or |ength
of service, or distribution my be nmade on a per capita basis.

(f) An enployee's total share determned in accordance w th paragraph
(e) of this section may not be dim ni shed because of any other remuneration
recei ved by him

(g) Provision is made either for paynent to the individual enployees of
their respective shares of profits within a reasonable period after the
determ nation of the anount of profits to be distributed, or for the
irrevocabl e deposit by the enployer of his enployees' distributive shares of
profits with a trustee for deferred distribution to such enpl oyees of their
respective shares after a stated period of time or upon the occurrence of
appropriate contingencies specified in the plan or trust: Provided, however,
that the right of an enployee to receive his share is not nade dependent upon
his continuing in the enploy of the enployer after the period for which the
determ nation of profits has been nade.

(3) Disqualifying provisions. No plan or trust which contains any one
of the follow ng provisions shall be deened to neet the requirenents of a
bona fide profit-sharing plan or trust.
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(a) |If the share of any individual enployee is determned in substance
on the basis of attendance, quality or quantity of work, rate of production,
or efficiency,;

(b) If the anpbunt to be paid periodically by the enployer into the fund
or trust to be distributed to the enployees is a fixed sum

(c) If periodic paynments of mninmum anounts to the enployees are
guar anteed by the enpl oyer;

(d) If any individual enployee's share, by the terns of the plan or
trust, is set at a predetermned fixed sumor is so limted as to provide in
effect for the payment of a fixed sum or is limted to or set at a
predeterm ned specified rate per hour or other unit of work or worktine;

(e) If the enployer's contributions or allocations to the fund or trust
to be distributed to the enployees are based on factors other than profits
such as hours of work, production, efficiency, sales such as hours of work,
production, efficiency, sales or savings in cost.

(4) Distinction between plan and trust. As used in this part:

(a) "Profit-sharing plan" nmeans any such program or arrangenent as
qual i fi es hereunder which provides for the distribution by the enployer to
his enpl oyees of their respective shares of profits;

(b) "Profit-sharing trust"” nmeans any such program or arrangenent as
qualifies under this part which provides for the irrevocabl e deposit by the
enpl oyer of his enployees' distributive shares of profits with a trustee for
deferred distribution to such enployees of their respective shares.
(Hi story: Sec. 39-3-403, MCA; | MP, Sec. 3-404 & 405, MCA; Eff. 12/31/72.)

Sub- Chapters 56 through 60 Reserved

NEXT PACGE | S 24-1161
ADM NI STRATI VE RULES OF MONTANA 7/ 1/ 80 24- 1157



WAGES AND HOURS 24.16. 6102
Sub- Chapter 61
Records to be Kept by Enpl oyer

24.16. 6101 FORM OF RECORDS (1) No particular order or forms of
records is prescribed by the regulations in this part. However, every
enpl oyer who is subject to any of the provisions of the Montana M ni num Wage
Law, is required to maintain records containing the information and data
required by the specific sections of this part.

(2) Scope of regul ations.

(a) The regulations in this subsection contain the requirenents
applicable to all enployers enploying covered enployees, including the
general requirenents relating to the posting of notices, the preservation and
| ocation of records, and simlar general provisions. This subsection also
contains the requirenents applicable to enployers of enployees to whomthe
m ni num wage provisions of section 39-3-404 MCA and the overtine pay
provi sions of section 39-3-405 MCA apply. (H story: Sec. 39-3-403, MCA, | M,
Sec. 39-3-404 and 405, MCA; Eff. 12/31/72.)

24.16.6102 GENERAL REQUI REMENTS (1) Enployees subject to m nimm
wage or mninmm wage and overtime provisions; Itenms required. Every
enpl oyer shall maintain and preserve payroll or other records containing the
following information and data with respect to each and every enployee to
whom t he wage and hour | aw apply:

(a) Nane in full, and on the sanme record, the enployee's identifying
synbol or nunber if such is used in place of name on any tinme, work, or
payrol |l records. This shall be the sanme nane as that used for Soci al

Security record purposes,

(b) Hone address, including zip code,

(c) Date of birth,

(d) Sex and occupation in which enployed (sex may be indicated by use
of the prefixes M., Ms., or Mss),

(e) Tinme of day and day of week on which the enployee's workweek
begi ns. If the enployee is part of a work force or enployed in or by an
establishment all of whose workers have a workweek begi nning at the sane tine
on the same day, a single notation of the tinme of the day and begi nni ng day
of the workweek for the whole workforce or establishemt will suffice. |If,
however, any enployee or group of enployees has a workweek begi nning and
ending at a different tinme, a separate notation shall then be kept for that
enpl oyee or group of enpl oyees.

(f) Regular hourly rate of pay, and I ength of pay period,

(g) Hours worked each workday and total hours worked each workweek (for
pur poses of this section, a "workday" shall be any consecutive 24 hours),

(h) Total daily or weekly straight-tinme earnings or
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wages,

(i) Total weekly overtime conpensati on,

(j) Total additions to or deductions from wages paid each pay peri od.
Every enployer making additions to or deductions from wages shall also
mai ntain, in individual enployee accounts, a record of the dates, anounts,
and nature of the itens which make up the total additions and deducti ons,

(k) Total wages paid each pay period,

(1) Date of paynent and the pay period covered by paynent. Such
records will be preserved by the enployer for three years,

(2) Bona fide executive, admnistrative, and professional enployees as
referred to in section 39-3-406(1),

(i) items required

(a) Wth respect to persons enployed in a bona fide executive,
adm nistrative or professional capacity, enployers shall nmaintain and
preserve records containing all the information and data required by
subsection (1) except subparagraphs (f) through (j) thereof, and, in addition
thereto the basis on which wages are paid (this nay be shown as "$435 no.";
"$215 wk."; or "on fee").

(3) Posting of notices. Every enployer enploying any enpl oyees who are
not specifically exenpt from both the mninmm wage provisions and the
overtime provisions of section 39-3-404 and 405 MCA, shall post and keep
posted such notices pertaining to the applicability of the Law as shall be
prescribed by the Wage and Hour section, in conspicuous places in every
establ i shment where such enployees are enployed so as to permt themto
observe readily a copy on the way to or fromtheir place of enploynent.

(4) Records to be preserved 3 years. Each enployer shall preserve for
at | east 3 years:

(a) Payroll records. Fromthe |ast date of entry, all those payroll or
ot her records containing the enployee informati on and data required under any
of the applicable sections of this part, and

(b) Certificates, agreenents, plans, notices, etc. From their | ast
effective date, all witten:

(i) Collective bargaining agreenments, any anmendnents or additions
t her et o,

(ii) Plans, trusts, enploynent contracts,

(ti1) Individual contracts or collective bargaining agreenents. \Were
such contracts or agreenents are not in witing, a witten menorandum
summari zing the terns of each such contract or agreenent.

(c) Sales and purchase records. A record of

(i) Total dollar volunme of sales or business, and

(d) Supplenmentary basic records: Each enployer required to nmaintain
records under this part shall preserve for a period of at |east 3 years:

(1) Basic enploynent and earning records. Fromthe date of |ast entry,
all basic tinme and earnings cards or
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sheets of the enployer on which are entered the daily starting and stopping
time of individual enployees, or of separate work forces, or the individual
enpl oyee's daily, weekly, or pay period anmounts of work acconplished (for
exanpl e, units produced) when those anounts determne in whole or in part the
pay period earning or wages of those enpl oyees.

(i1) Wage rate tables. Fromtheir |ast effective date, all tables or
schedul es of the enpl oyer which provide the piece rates or other rates used
in conmputing straight-tinme earnings, wages, or salary, or overtine excess
conput ati on and

(i1i) Worktime schedules. Fromtheir |ast effective date, all schedul es
or tables of the enployer which establish the hours and days of enpl oyemt of
i ndi vi dual enpl oyees or of separate work forces.

(e) Records of additions to or deductions from wages paid: Each
enpl oyer who nmakes additions to or deductions fromwages paid shall preserve
for at least 3 years fromthe date of |ast entry:

(1) Those records of individual enployee accounts referred to in
subsection (1) (j).

(ii) Al enployee purchase orders, or assignnents nmade by enpl oyees, al
copies of addition or deduction statements furnished enpl oyees, and

(i1i) Al records used by the enployer in determning the original cost,
operating and mai nt enance cost and depreciation and interest charges, if such
costs and charges are involved in the additions to or deductions from wages
pai d.

(5) Place for keeping records and their availability for inspection.

(a) Place of records. Each enployer shall keep the records required by
the regulations in this part safe and accessible at the place or places of
enpl oynent, or at one or nore established central recordkeeping offices where
such records are customarily maintained. Were the records are naintai ned at
a central recordkeeping office, other than in the place or places of
enpl oynment such records shall be nade available within 72 hours foll ow ng
notice from the Admnistrator or his duly authorized and designated
representative.

(b) Inspection of records. Al records shall be open at any tine to
i nspection and transcription by the Admnistrator or his duly authorized and
desi gnated representative.

(6) Conputations and reports. Each enployer required to nmaintain
records wunder this part shall nake such extension, reconputation, or
transcription of his records and shall submt to the Wage and Hour Division
such reports concerning persons enployed and the wages, hours, and other
conditions and practices of enploynent set forth in his records as the
Adm nistrator or his duly authorized and designated representative nmay
request in witing.

(7) "Board, |odging, or other facilities" under section
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39-3-402 (7) MCA

(a) In addition to keeping other records required by the regulations in
this part, an enployer who nmakes deductions fromthe wages of his enpl oyees
for "board, |odging, or other facilities" (as these terns are used in section
39-3-402 MCA) furnished to themby the enployer or by an affiliated person,
or who furni shed such "board, |odging, or other facilities" to his enpl oyees
as an addition to wages, shall maintain and preserve records substantiating
the cost of furnishing each class of facility. Separate records of the cost
of each facility furnished to an enpl oyee nust be kept.

(b) Enployers maki ng deductions for neals or who furnish neals to their
enpl oyees as an addition to wages shall maintain and preserve records that
show the follow ng for each neal served.

(1) Menu price (if the enployer is operating a restaurant type
operati on).

(ii) Type of neal

(ii1) Cost of neals to enpl oyee.

(iv) Date meal was furnished.

(v) Total cost to enployee for the neals each wor kweek.

(vi) Signature of the enployee indicating the neal was actually consuned
by the enpl oyee.

(8) Enployees under nore than one mninmum hourly rate.

(a) Additional itenms required. An enployer of any enpl oyees subject to
different m ni num wage rates of pay who elects to pay |ess than an anount
arrived at by applying the highest applicable mninum rate for all hours
wor ked in any workweek, shall, in addition to any enpl oyee information and
data required to be kept with respect to them by any applicable section of
the regulations in this part nmaintain and preserve payroll or other records
containing the following information and data with respect to each of those
enpl oyees:

(1) The mninumrate of pay required to be paid for each different type
of enploynment in which each enpl oyee was engaged during the wor kweek.

(ii1) The basis on which wages are paid for each such different type of
enpl oynent (such as "$2 each hour"; "$16 a day"; "$80 week"; "2¢ per piece";
"$80 wk. plus 5 percent conm ssion on sales over $800 wk."; etc.),

(iii) The piece rate, if any, for each operation on each type of goods
upon which the enployee has worked under each such different applicable
m nimumrate of pay and the nunber of pieces worked upon at such piece rates,

(iv) The total hours or fractions thereof worked that workweek by each
such enpl oyee in enpl oynent covered by each such different applicable m ninmm
rate, and

(v) The total wages due each such enployee at straight tinme for the
hours worked in each such different type of enpl oynent including any anmounts
earned in excess of the applicable mnimumrate of pay.

(b) Records of workers whose work cannot be segregat ed.
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The provisions of paragraph (a) of this subsection shall not be construed to
affect in any way the records to be kept, or conpensation to be paid
enpl oyees whose activities cannot be segregated and who are therefore, not
subject to different mnimumrates of pay.

(9) Learners, apprentices, students, or handi capped workers enpl oyed
under special certificates as provided in section 39-3-406 MCA

(a) Itenms required. Wth respect to persons enployed as |earners
apprentices, nessengers, or full time students enployed outside of their
school hours in any retail or service establishnment or handi capped workers at
special mninmum hourly rates under special certificates pursuant to section
39-3-406 MCA, enployers shall maintain and preserve records containing the
sanme information and data required with respect to other enpl oyees enpl oyed
in the sane occupati ons,

(b) Segregation or designation on payroll and use of identifying
synbol . In addition, each enployer shall segregate on his payroll or pay
records the nanmes and required information and data with respect to those
| earners, apprentices, nessengers (and handi capped workers and students),
enpl oyed under Special Certificates. A synbol or letter shall also be placed
before each such nane on the payroll or pay records indicating that, that
person is a "learner" "apprentice", "nmessenger", "student", or "handi capped
wor ker", enpl oyed under a Special Certificate. (H story: Sec. 39-3-403 MCA
L MP, Sec. 39-3-404 & 405 MCA; Eff. 12/31/72.)

Sub- Chapters 62 through 64 Reserved
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Sub- Chapter 65
Seasonal , Anusenent or Recreati onal

24.16. 6501 SEASONAL AMUSEMENT OR RECREATI ONAL (1) Definitions.

(a) Seasonal - Means seven (7) nonths or |ess.

(b) Student - One who is attending an accredited school, college or
university and is enployed on a part-tinme basis.

(c) Anmusenent or Recreation Establishnment - Exanples are the
concessionairies at anusenent parks, resorts and ski areas.

(d) Amusenent or Recreational area - Exanple - National Parks, Ski

areas, Vacation resort areas.

(e) Establishnent - Refers to a "distinct physical place of business”
rather than to an entire business or enterprise which may include severa
separate places of business.

(2) Seasonal Anusenent or Recreational Establishnent. An anusenent or
recreational establishnent operating on a seasonal basis nust conply with the
provisions of Section 39-3-404 MCA, but may qualify as an exenpt
establ i shnent from the $2.00 under Section 39-3-406. Section 39-3-404 MCA
apply to any students enpl oyed by an anusenent or recreational establishnent.

For seasonal anusenent or recreational establishnments to be exenpt from
the m ni num wage of $2.00 per hour specified in Section 39-3-404 MCA they
must nmeet all three of the follow ng requirenents.

(a) The business or establishnment in which the students are enpl oyed
nmust be anusenent or recreational.

(b) The enpl oyee nust be a student in an accredited school.

(c) The operation of the establishnment nust be seasonal (seven (7)
nont hs or | ess).

(3) Seasonal Anusenent or Recreational area. Enployers of students in
an anusenent or recreational area may qualify for a partial exenption from
the overtinme provisions of section 39-3-405(3) MCA This exenption wll
allow the enployer to enploy the student enployees for 48 hours in each
wor kweek. In workweeks |onger than 48 hours the student enployee shall
recei ve conpensation for enploynment in excess of 48 hours in a workweek at a
rate of not |ess than one and one half tinmes the hourly wage rate at which he
was enpl oyed.

Establ i shnents operating in an amusenent or recreational area nust neet
all the following requirenents in order to qualify for the partial exenption

(a) Must be in amusenent or recreational area.

(b) Enpl oyee nust be student in an accredited school.

(c) The establishnent nust be seasonal (seven (7) nonths or |ess).
(d) Board and room nust be furnished. (H story: Sec.
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39-3-403, MCA; | MP, Sec. 39-3-404, 405, & 406, MCA, Eff 12/31/72.)
Sub- Chapter 66 Reserved

NEXT PACGE | S 24-1173
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Sub- Chapter 67
St udent - Lear ner s

24.16.6701 EMPLOYMENT OF STUDENT-LEARNERS (1) Applicability of the
regul ati ons contained in this part.

(a) The regulations contained in this part are issued in accordance
with section 39-3-404 MCA to provide for the enploynment under special
certificates of student-learners at wages |ower than the mninmm wage
appl i cabl e under section 39-3-406 MCA. Such certificates shall be subject to
the terns and conditions hereinafter set forth,.

(2) As used in the regulations contained in this part.

(a) A "student-learner"” is one who is attending an accredited school,
college, or university and is enployed on a part tinme basis, pursuant to a
bona fide vocational program

(b) A "bona fide vocational training program is one authorized and
approved by the Montana State O fice of Superintendent of Public Instruction
and provides for part time enploynment training which may be scheduled for a
part of the work day or workweek for alternating weeks or for other limted
periods during the year, supplenented by and integrated with a definitely
organi zed plan of instructions designed to teach technical know edge and
related industrial information given as a regular part of the student-
| earners course by an accredited school, college or university.

(3) Application for a special student-learner certificate.

(a) Wenever the enploynent of a student-l|earner at wages |ower than
t he m ni rum wage applicabl e under section 39-3-404 MCA is believed necessary
to prevent curtailnment of opportunities for enploynent, an application for a
special certificate authorizing the enploynent of such student-I|earner at
subm ni rum wages shall be filed by the enployer with the Comm ssioner of
Labor .

(b) Application nust be made on the official form furnished by these
D vi sions and nust be signed by the enployer, the appropriate school official
and the student-Iearner. The application nust contain all information
required by such form including anong other things, a statenment clearly
outlining the vocational training program and show ng, particularly the
processes in which the student-learner will be engaged when in training on
the job; a statenment directly related to the job; the total nunber of workers
enpl oyed in the establishnent; the nunber and hourly wage rate of experienced
wor kers enployed in the occupation in which the student-learner is to be
trained; the hourly wage rate or progressive wage schedul e which the enpl oyer
proposes to pay the student-learner; data regarding the age of the student-
| earner; the nunber of hours of enploynent training a week; the nunber of
hours of school instruction a week; and a certification by the appropriate
school official that the student named therein will be receiving instruction
in an
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accredited school, college or university and will be enployed pursuant to a
bona fide vocational training program as defined in subsection (2) (b).

(4) Conditions governing issuance of speci al student - | ear ner
certificates. The follow ng conditions nust be satisfied before a special
certificate may be issued authorising the enploynent of a student-|earner at
subm ni mum wages:

(a) Any training program under which the student-learner wll be
enpl oyed nust be a bona fide vocational training program as defined in
subsection (2) (b);

(b) The enploynent of the student-learner at subm ninum wages
authorized by the special <certificate nust be necessary to prevent
curtail ment of opportunities for enploynent;

(c) The student-learner nust be at |least 18 years of age if he is to be
enpl oyed i n any hazardous occupati on;

(d) The occupation for which the student-learner is receiving
preparatory training nust require a sufficient degree of skill to necessitate
a substantial |earning period;

(e) The training nust not be for the purpose of acquiring nmanual
dexterity and high production speed in repetitive operations.

(f) The enploynent of a student-learner nust not have the effect of
di spl acing a worker in the establishnent;

(g) The enploynent of the student-learners at subm ni rum wages nust not
tend to inpair or depress the wage rates or working standards established for
experi enced workers for work of a |like or conparable character;

(h) The occupational needs of the community or industry warrant the
training of student-|earners;

(i) There are no serious outstanding violations of the provisions of a
student-learner certificate previously issued to the enployer, or serious
viol ati ons of any other provisions of the Montana \Wage or Labor Laws by the
enpl oyer which provide reasonable grounds to conclude that the ternms of the
certificate would not be conplied with, if issued;

(j) The issuance of such a certificate would not tend to prevent the
devel opnent of apprenticeship or would not inpair established apprenticeship
standards in the occupation of industry involved,

(k) The nunber of student-learners to be enployed in one establishnment
must not be nore than a small proportion of its work force.

(5) Ternms and conditions of enploynent under special student-I|earner
certificates.

(a) The special student-learner certificate, if issued, shall specify,
anong ot her things.

(i) the nane of the student-|earner,

(i1) the nane and address of the enployer,

(iit1) the name of the school which provides the related school
i nstruction,

(iv) the occupation in which the student is to be trained,
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(v) the maxi mum nunber of hours of enploynent training in any one week
at a specified subm ni mumwage rate or rates and,

(vi) the effective and expiration dates of the certificate.

(b) The special mninmmwage rate shall be not |ess than 85 percentum
of the applicable mnimum under section 39-3-404 MCA

(c) No special student-learner certificate may be issued retroactively.

(d) The nunber of hours of enploynent training at subm ni rum wages
pursuant to a certificate shall not exceed four hours a day or 20 hours per
week, except that authorization may be granted by the administrator or his
authorized representative for a greater nunber of hours if found to be
justified by extraordi nary circunstances.

(e) Wen school is not in session on any school day, the student-
| earner may work a nunber of hours in addition to the weekly hours of
enpl oynment training authorized by the certificate; Provided, however, that
the total hours worked shall not exceed 8 hours on any such day. A notation
shall be made in the enployer's records to the effect that school not being
in session was the reason additional hours were worked on such day.

(f) During the school term when school is not in session for the
entire week, the student-learner may work at his enploynent training a nunber
of hours in the week in addition to those authorized by the certificate:
Provi ded, however, that the total hours shall not exceed 40 hours in any such
week. A notation shall be nade in the enployer's records to the effect that
school not being in session was the reason additional hours were worked in
such week.

(g0 A special student-learner certificate shall not constitute
aut hori zation to pay a subm ninumwage rate to a student-|earner in any week
in which he is enmployed for a nunber of hours in addition to the nunber
authorized in the certificate, except as provided in paragraphs (d), (e) and
(f) of this subsection.

(6) Enploynent records to be kept. In addition to any other records
requi red under the record-keeping regulations the enployer shall keep the
following records specifically relating to student-|earners enployed at
subm ni rum wage r at es:

(a) Any worker enployed as a student-learner shall be identified as
such on the payroll records, with each student-|earners occupation and rate
of pay bei ng shown;

(b) Notations should be made in the enployer's records when additiona
hours are worked by reason of school not being in session as provided in
subsection (5) (d), (e) and (f).

(c) The records required in this section, including a copy of any
special certificate issued, shall be kept and nmade avail able for inspection
at all times for at |east three
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years fromthe |ast effective date of the certificate.

(7) Duration of certificates. A special student-l|learner certificate
may be issued for a period to be determ ned by the Comm ssioner of Labor. No
certificate shall authorize enploynent training beyond the date of graduation
or the end of the school year.

(8) Conpliance with established standards. No provision of the
regul ations contained in this part, or of any certificate issued pursuant
thereto, shall excuse nonconpliance with higher standards applicable to
student -l earners which may be established under any other State |aw, or any
Federal |aw, rmunicipal ordinance or trade union agreenment. (H story: Sec.
39-3-403 MCA; | MP, Sec. 39-3-406 MCA; Eff. 12/31/72.)

Sub- Chapter 68 Reserved
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Sub- Chapter 69
Thrift or Savings Plan

24.16. 6901 REQUI REMENTS OF A "BONA FIDE THRI FT OR SAVI NGS PLAN' (1)

Scope and effect of part.

(a) The regulations in this part set forth the requirenents of a "bona
fide thrift or savings plan". In determning the total renuneration for
enpl oynent which requires to be included in the regular rate at which an
enpl oyee is enployed, it is not necessary to include any suns paid to or on
behal f of such enpl oyee, in recognition of services performed by himduring a
gi ven period which are paid pursuant to a bona fide thrift or savings plan
nmeeting the requirenents set forth herein.

(b) Were a thrift or savings plan is conbined in a single program
(whether in one or nore docunents) with a plan or trust for providing profit-
sharing paynents to enpl oyees, or with a plan or trust for providing old age,
retirement, l|ife, accident or health insurance or simlar benefits for
enpl oyees, contributions nade by the enployer pursuant to such thrift or
savings plan may be excluded from the regular rate if the plan neets the
requirenents of the regulations in this part and the contributions nade for
the other purposes nmay be excluded fromthe regular rate if they neet the
tests set forth in regulations in subsections (6) and (7) of ARM 24.16. 2517.

(2) Essential requirenments of qualification.

(a) A "bona fide thrift or savings plan” is required to neet all the
standards set forth in paragraphs (b) through (f) of this section and nust
not contain the disqualifying provisions set forth in subsection (4).

(b) The thrift or savings plan constitutes a definite program or
arrangenent in witing, adopted by the enployer or by contract as a result of
col | ective bargaining and communi cated or nade avail able to the enpl oyees,
which is established and nmaintained, in good faith, for the purpose of
encouraging voluntary thrift or savings by enployees by providing an
incentive to enployees to accunul ate regularly and retain cash savings for a
reasonabl e period of tine or to save through the regular purchase of public
or private securities.

(c) The plan specifically shall set forth the category or categories of
enpl oyees participating and the basis of their eligibility. Eigibility my
not be based on such factors as hours of work, production, or efficiency of
t he enpl oyees; Provi ded, however, That hours of work may be used to determ ne
eligibility of part-tinme or casual enployees.

(d) The amount any enpl oyee nmay save under the plan shall be specified
in the plan or determined in accordance with a definite fornmula specified in
the plan, which fornmula may be based on one or nore factors such as the
straight-tine
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earnings or total earnings, base rate of pay, or length of service of the

enpl oyee.
(3) The enployer's total contribution in any year nmay not exceed 15
percent of the participating enployees' total earnings during that year. In

addition the enployer's total contribution in any year may not exceed the
total anobunt saved or invested by the participating enployees during that
year: Provided, however, that a plan permtting a greater contribution may
be submitted to the Adm nistrator and approved by himas a "bona fide thrift
or savings plan"; if

(a) The plan neets all the other standards of this section;

(b) The plan contains none of the disqualifying factors enunerated in
subsection (4) of this section;

(c) The enployer's contribution is based to a substantial degree upon
retention of savings; and

(d) The anmount of the enployer's contribution bears a reasonable
relationship to the amount of savings retained and the period of retention.

(e) The enployer's contributions shall be apportioned anong the
i ndi vi dual enployees in accordance with a definite fornmula or nethod of
cal cul ation specified in the plan, which formula or nethod of calculation is
based on the anount saved or the length of tinme the individual enployee
retains his savings or investnent in the plan: Provided, that no enpl oyee's
share in accordance with the plan may be di m ni shed because of any other
remuneration received by him

(4) Disqualifying provisions.

(a) No enployee's participation in the plan shall be on other than a
vol untary basis.

(b) No enployee's wages or salary shall be dependent upon or influenced
by the existence of such thrift or savings plan or the enployer's
contributions thereto.

(c) The ampbunts any enpl oyee may save under the plan, or the anounts
paid by the enployer under the plan nmay not be based upon the enployee's
hours or work, production or efficiency. (H story: Sec. 39-3-403, MCA, | M,
Section 39-3-402, MCA, Eff. 12/31/72.)

Sub- Chapters 70 through 74 Reserved
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Sub- Chapter 75
Wage d ai ns
24.16. 7501 PROCEDURE FOR FILING CLAIMS (1S HEREBY REPEALED) (H story:

Sec. 39-3-202 and 39-3-403 MCA, |MP, Sec. 39-3-211 MCA, Eff. 12/31/72; REP,
1994 MAR p. 1152, Eff. 5/1/94.)

24.16.7502 PROCESSING THE CLAIM (1S HEREBY REPEALED) (History: Sec.
39-3-202 and 39-3-403 MCA. [ MP, Sec. 39-3-211 MCA, Eff. 12/31/72; REP, 1994
MAR p. 1152, Eff. 5/1/94.)

24.16.7503 PURPOSE (1) These rules are designed to define terns used
in the wage and hour clains process, to establish procedures for
adm nistering clains and cal culating statutory penalties and to provide for
relief in the event a party does not receive an itemsent to them by mail.
(Hi story: Sec. 39-3-202 and 39-3-403 MCA; | MP, Sec. 39-3-202 and 39-3-403
MCA;, NEW 1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24. 16. 7504 and 24. 16. 7505 reserved

24.16.7506 DEFINITIONS (1) "Adverse decision"” neans a decision by the
departnment, a hearings officer or the board that is not favorable to the
party who wi shes to have the decision revi ewed.

(2) "Board" nmeans the board of personnel appeals, and has the sane
meani ng as provided by 39-3-201, MCA

(3) "Comm ssioner"” neans the conmm ssioner of |abor, and has the sane
meani ng as provided by 39-3-201, MCA

(4) "Day" neans a cal endar day.

(5) "Departnment” neans the departnent of |abor and industry, and has
t he sane neaning as provided by 39-3-201, MCA

(6) "Determ nation" neans a decision by the departnent as to the nerits
of a claim which states the anbunt of wages and penalty (if any) is owed by
t he enpl oyer to the enpl oyee.

(7) "Enploy" has the same neaning as provided by 39-3-201, MCA

"Enpl oyee" has the sane neaning as provided by 39-3-201, MCA
"Enpl oyer"” has the sane neaning as provided by 39-3-201, MCA
) "Formal hearing" nmeans a contested case, held by a departnent
officer, pursuant to Title 2, chapter 4, part 6, MCA
) "Penalty" neans the statutory penalty provided by 39-3-206, MCA,
whi ch is assessed by the departnent against the enployer and which is paid to
t he enployee in addition to the wages owed.

8)
9)
10
heari ng
11

A:AAA
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(12) "Redeterm nation" neans an informal review by the departnent, based
upon new or additional information supplied by a party who has received an
adverse determ nation

(13) "Wages" has the sane neaning as provided by 39-3-201, MCA
(Hi story: Sec. 39-3-202 and 39-3-403 MCA; | MP, Sec. 39-3-202 and 39-3-403
MCA;, NEW 1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24.16. 7507 through 24.16. 7510 reserved

24.16. 7511 ACCRUAL OF CLAIMS UPON SEPARATI ON FROM EMPLOYMENT (1)
Clainms accrue in the manner specified by 39-3-205, MCA

(2) For the purpose of construing 39-3-205, MCA, any reason that an
enpl oyer gives when firing an enpl oyee constitutes firing the enployee "for
cause. "

(3) For the purpose of construing 39-3-205, MCA paynent of wages is
considered to be "imediate" if the wages are paid to the enpl oyee by the
earlier of the close of business or 4 hours fromthe tinme the enployee is
notified that the enployee has been di scharged. Paynment of wages is also
considered to be "imedi ate" if the enployer mails to the enpl oyee a check or
noney order for the wages, and the envelope containing the paynent is
postmarked the sanme day as the discharge. If paynment is nade by nail
however, and there is a dispute over when the paynent was made, the enpl oyer
bears the burden of proof to show that paynent was timely mailed. Such proof
may include, but is not l[imted to, a receipt issued by the United States
postal service showi ng that the envel ope addressed to the enpl oyee was nail ed
on that date. (Hi story: Sec. 39-3-202 MCA; I MP, Sec. 39-3-205 MCA; NEW
1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24.16. 7512 and 24. 16. 7513 reserved

24.16. 7514 COVWUTATION OF TIME PERIODS (1) |In conputing any period of
tinme prescribed or allowed by these rules or any applicable statute, the day
of the act, event, or default after which the designated tinme period begins
torun is not to be included. The |last day of the period so conputed is to
be included, unless it is a Saturday, Sunday, or a |egal holiday, in which
event the period runs until the end of the next day which is not one of the
aforementi oned days. A half holiday is not a holiday, but is considered as a
regul ar day.

(2) For the purpose of these rules, an itemsent to the departnment is
tinely if it is either postmarked or received by the departnent by not |ater
than the | ast day of the tinme period.
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(3) An itemwhich does not have a postrmark is considered received as of
the date it is date-stanped by the departnent. (H story: 39-3-202 and 39-3-
403 MCA; | MP, 39-3-202 and 39-3-403 MCA;, NEW 1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24. 16. 7515 and 24. 16. 7516 reserved

24.16.7517 FACSIMLE FILINGS (1) Any docunent required or allowed to
be filed with the departnent nmay be filed by neans of a telephonic facsimle
conmuni cati on device (fax).

(2) Filings with the departnent by facsimle are subject to the
foll owi ng conditions:

(a) afiling nust conformw th all applicable rules, except that only
one copy of a docunment need be filed by facsimle even when nultiple copies
ot herwi se woul d be required,;

(b) if a docunent is received after 5:00 p.m nountain tinme, the date
of filing of that docunment, for purposes of these rules, will be the date of
t he next regular work day; and

(c) the original docunment and any copies nust be received by the
departnment within 5 days of the facsimle transmttal or the filing will not
be recogni zed as tinely.

(3) The failure, malfunction, or unavailability of facsimle equipnent
does not excuse a party fromthe requirements of tinely filing. (History:
39-3-202 and 39-3-403 MCA; | MP, 39-3-202 and 39-3-403 MCA; NEW 1994 MAR p
1152, Eff. 5/1/94.)

Rul e 24. 16. 7518 reserved

24.16.7519 WAGE COMPLAINTS AND INVESTIGATIONS (1) The employee wage
complaint is one basis for enforcement of Montana’s wage laws. Special forms
are provided by the department for the purpose of filing wage complaints.

(2) When the department receives a complaint, 1t 1s analyzed to
determine its validity and whether the employee is covered by the law. If
accepted, the complaint is assigned to a compliance specialist who then
contacts the named company or employer to commence the investigation.

(3) Investigations may occur even 1f no complaint is filed. The
department may, on a spot check basis, inspect payroll and personnel records,
and conduct interviews to ensure compliance with wage laws.

(4) If a substantial number of computations are needed to determine the
amount of wages due, the department may request the employer to make the
computations. The employer’s computations are subject to department
approval. (History: 39-3-202 and 39-3-403 MCA; IMP, 39-3-209 and 39-3-210
MCA; NEW, 1996 MAR p. 1668, Eff. 7/1/96.)
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24.16.7520 PROCEDURE FOR ISSUING WAGE CLAIM DETERMINATIONS REGARDING
EMPLOYMENT STATUS, INCLUDING THAT OF INDEPENDENT CONTRACTOR (1) Disputes
regarding the employment status of an individual for wage claim purposes,
including whether that individual is acting as an independent contractor, are
regulated by the provisions contained 1in ARM Title 24, chapter 35,
subchapters 2 and 3.

(2) The test for determining whether an individual is acting as an
independent contractor for wage claim purposes is that found at ARM 24.35.301
through 24.35.303. (History: 39-3-202 and 39-3-403 MCA; IMP, 39-3-201 et
seqg. MCA; NEW, 1996 MAR p. 1668, Eff. 7/1/96.)

24.16.7521 FILING A CLAIM (1) Wage clainms may be fil ed whenever an
enpl oyee has not received wages that are due. These wages can be, but are
not limted to, vacation pay, overtinme pay, or regular wages.

(2) Aclaimmay be filed by:

(a) the enpl oyee;

(b) the estate of an enpl oyee; or

(c) an authorized representative of the comm ssioner, on behalf of an
enpl oyee or group of enpl oyees.

(3) A claimmnust be reduced to witing on the form furnished by the
comi ssi oner and signed by the person naking the claim

(4) Wage claimforms can be obtained fromthe | abor standards bureau,
enpl oyment relations division, departnent of |abor and industry, either in
person, by tel ephone, or by mail. The street address of the Labor Standards
Bureau is 1805 Prospect Ave, Helena, Montana. The mailing address is P.QO
Box 1728, Hel ena, Montana 59624-1728. The tel ephone nunber is 406-444-5600.

(5) Field investigations cormenced by the conmm ssioner need not be on
the formreferenced above. (H story: 39-3-202 and 39-3-403 MCA, | MP, 39-3-
211 MCA; NEW 1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24.16. 7522 and 24. 16. 7523 reserved

24.16. 7524 EMPLOYEE' S FAI LURE TO PROVI DE | NFORMATI ON

(1) If an enployee fails to provide information requested by the
departnment within tine frames specified by the departnent, the departnment nay
dismss the claim (H story: 39-3-202 and 39-3-403 MCA; | MP, 39-3-210 MCA
NEW 1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24.16. 7525 and 24. 16. 7526 reserved
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24.16. 7527 EMPLOYER RESPONSE TO CLAIM (1) A claimis comenced when a
letter is mailed to the enployer by an authorized representative of the
conmi ssioner notifying the enployer of the claim

(2) An enployer nust file a witten response to a claim The response
nmust either be on the form provided by the departnent or presented in a
simlar format.

(3) To be tinely, the enployer’s witten response nust be postnarked or
delivered to the departnent by the date specified by the departnent. Upon
timely request, and for good cause shown, the departnent nmay all ow additional
time for response.

(4) In the event the enployer’s response contains an allegation that
the wage claimant is an independent contractor, a partner, part of a joint
venture, or any other enploynent status other than that of enployee, the
enpl oynent status issue will be referred to the departnent’s independent
contractor central unit for determ nation pursuant to ARM 24.16. 7520.

(5) Failure of the enployer to tinely respond to a claimw |l result in
the entry of a determ nation adverse to the enployer. (History: 39-3-202
and 39-3-403 MCA; | MP, 39-3-209 and 39-3-210 MCA; NEW 1994 MAR p. 1152, Eff.
5/1/94; AMD, 1996 MAR p. 1668, Eff. 7/1/96.)

Rul es 24.16.7528 through 24.16. 7530 reserved
24.16.7531 DETERM NATION (1) Following the expiration of the tinme for

an enployer to respond to a claim the departnent will nake a witten
determ nati on of the wages and penalty owed, if any.
(2) The witten determnation wll incorporate by reference any

determ nation of the departnent’s independent contractor central unit
regardi ng the enpl oynent status of the wage clai mant.

(3) A copy of the witten determnation will be mailed to each party
and attorneys of record at their |ast known address.

(4) Failure of the enployer to tinely respond to a claimw |l result in
the entry of a determ nation adverse to the enployer. (History: 39-3-202
and 39-3-403 MCA; | MP, 39-3-209 and 39-3-210 MCA; NEW 1994 MAR p. 1152, Eff.
5/1/94; AMD, 1996 MAR p. 1668, Eff. 7/1/96.)

Rul es 24. 16. 7532 and 24. 16. 7533 reserved
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24.16. 7534 REQUEST FOR REDETERM NATION (1) A party who has received
an adverse decision may request a redetermnation. |If the party disagrees
wi th an enpl oynent status determ nation, that issue should be raised in the
request for redeterm nation. However, the redetermnation will be limted to
issues other than the enploynent status of the wage clainmant. If an
enpl oynent status issue is raised, it will be reserved for the formal hearing
referenced in ARM 24. 16. 7537.

(2) The request for a redeterm nation nust be made within 15 days of
the date the determnation is mailed. The request for a redeterm nation nust
be in witing and include new or additional information relevant to the
issue(s) in dispute. The request nust include the new information which the
departnment is to consider.

(3) After receiving a tinely request for a redeterm nation which
i ncludes new or additional information, the departnment will issue a witten
redeterm nation and nmail a copy to the parties.

(4) The departnment will only issue one redeterm nation for each party
who has received an adverse decision. (Hstory: 39-3-202 and 39-3-403 MCA
IMP, 39-3-209 MCA; NEW 1994 MAR p. 1152, Eff. 5/1/94; AMD, 1996 MAR p. 1668,
Eff. 7/1/96.)

24.16.7535 PAYMENT OF WAGES AND PENALTIES (1) Whenever the department
determines that wages and penalty, if any, are due, it will advise the
employer regarding the method of payment. The department may require payment

in either the department’s or the claimant’s name. The department may also
require that payment be by money order, certified check, or other negotiable
instrument. (History: 39-3-202 and 39-3-403 MCA; IMP, 39-3-201 et seq. MCA;

NEW, 1996 MAR p. 1668, Eff. 7/1/96.)
Rul e 24.16. 7536 reserved

24.16. 7537 REQUEST FOR FORVAL HEARING (1) A party who has received an
adverse decision from a conpliance specialist may request a formal hearing
within 15 days of the date either the determ nation or the redetermnation is
mai | ed or served upon the party.

(2) A request for a formal hearing nmust be in witing, mailed as
specified in the adverse decision, and include the foll ow ng:

(a) the nane and address of the requesting party;

(b) the nane and address of the opposing party; and

(c) a statenment that the party desires a hearing.
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WAGES AND HOURS 24.16. 7544

(3) Upon receiving a tinely, witten request for a formal hearing, the
departnment wll commence contested case proceedings. Any question as to
whet her the request is tinely will be resolved by the board of personne
appeals. (H story: 39-3-202 and 39-3-403 MCA; | MP, 39-3-216 MCA;, NEW 1994
MAR p. 1152, Eff. 5/1/94.)

Rul es 24.16.7538 through 24.16. 7540 reserved

24.16. 7541 DEFAULT ORDERS AND DI SM SSALS (1) A default order will be
issued if the enployer fails to tinely file a witten response to the
determ nation

(2) The default order will specify the anmount owed by the enployer to
t he enpl oyee as wages and penal ty.

(3) Adismssal will be issued if the enployee fails to tinely file a
witten response to a determnation or if no nmerit is found to the claim

(4) Appeals of default orders and dism ssals nmust be nade in witing
within 15 days of the date the default order or dismssal was mailed or
served upon the requesting party. The board is the body that hears appeals
of default orders. (Hi story: 39-3-202 and 39-3-403 MCA, | MP, 39-3-216 MCA
NEW 1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24. 16. 7542 and 24. 16. 7543 reserved

24.16. 7544 REQUEST FOR RELIEF IF MAIL I'S NOT RECEI VED

(1) A party which alleges that it did not receive tinely notice by nai
of the claim determ nation or hearing process provided by these rules has
t he burden of proof of show ng that the party ought to be granted relief.
The party seeking relief nust present clear and convincing evidence to rebut
the statutory presunption contained in 26-1-602, MCA that a letter duly
directed and mailed was received in the regular course of the mail

(2) Al questions regarding alleged non-receipt of mail, or whether a
request for a redeterm nation, request for a fornmal hearing, or an appeal was
timely made nust be resol ved by the board.

(3) Once a judgnent is issued by a district court concerning a
deci sion, any request for relief nust be directed to the district court by a
party (not the departnment on behalf of a party) pursuant to the Rules of
G vil Procedure and be in the formrequired by the district court. (Hstory:

39-3-202 and 39-3-403 MCA; | MP, 39-3-216 MCA; NEW 1994 MAR p. 1152, Eff.

5/1/94.)

Rul es 24. 16. 7545 and 24. 16. 7546 reserved
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24.16. 7547 LABOR AND | NDUSTRY

24.16. 7547 APPEAL OF FORVAL HEARING (1) Appeal of a formal hearing
order is made to the board. A party who has received an adverse deci sion may
request an appeal .

(2) The tinme period in which to nmake an appeal is within 15 days of the
date the decision of the hearing officer is mailed. The appeal nust identify
where the appealing party alleges the hearing officer was in error. The
appeal nust be filed with the Board of Personnel Appeals, P.O Box 1728,
Hel ena, MI 59620. (Hi story: 39-3-202 and 39-3-403 MCA; | MP, 39-3-217 MCA
NEW 1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24.16.7548 through 24.16. 7550 reserved

24.16. 7551 PENALTY WHEN PAYNMENTS ARE MADE PRI OR TO DETERM NATI ONS AND
SUBSEQUENT TO DETERM NATIONS (1) 1In cases where the wages clained are paid
by the enployer either before or after receipt of the initial letter
commencing the claim ARM 24.16.7527(1) and prior to the issuance of a
determ nation, no penalty wll be inposed unless any of the special
circunstances described in ARM 24.16. 7556 apply.

(2) In cases where paynent nmade either before or after receipt of the
first letter does not resolve the claimand a determnation is made finding
that additional wages are due, a penalty will be calculated only on the
bal ance determned still due to the enployee, unless any of the specia
circunstances described in ARM 24.16. 7556 apply.

(3) Mney paid pursuant to a determnation or redetermnation will not
be disbursed prior to the running of appeal periods unless the departnent is
notified in witing that paynent resolves the claim

(4) Money paid pursuant to a determ nation but paid under protest or in
other than free and clear manner will be deposited in the departnent trust
account pending disposition. Paynents nmade in this manner may be subject to
the full penalty allowed in 39-3-206, MCA. (H story: 39-3-202 and 39-3-403
MCA; |1 MP, 39-3-206 MCA; NEW 1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24.16. 7552 t hrough 24. 16. 7555 reserved

24.16. 7556 SPECI AL Cl RCUMSTANCES JUSTI FYI NG MAXI MUM PENALTY (1) The
foll owi ng conduct by the enployer constitutes special circunstances that
justify the inposition of the maxi mum penalty allowed by |aw

(a) the enployer fails to provide information requested by the
departnment and/ or does not cooperate in the departnent’'s investigation of the
wage cl aim

(b) there is substantial credible evidence that the enployer's payrol
records are falsified or intentionally m sl eading;
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WAGES AND HOURS 24.16. 7566

(c) the enployer has previously violated siml|ar wage and hour statutes
within three years prior to the date of filing of the wage claim or

(d) the enployer has issued an insufficient funds paycheck.

(2) Exceptions may be nmade in instances where the enpl oyee has fail ed
to provide records or information necessary for the enployer to make final
payrol |l cal culation and issue the final paycheck.

(3) The maxi num penalty i s mandatory under the above circunstances and
may be reduced only upon the witten nmutual agreenent of the parties and the
departnment. (H story: 39-3-202 and 39-3-403 MCA;, | MP, 39-3-206 MCA;, NEW
1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24.16. 7557 through 24.16. 7560 reserved

24.16. 7561 PENALTY FOR M NIl MUM WAGE AND OVERTI ME CLAI MS (1) For
det erm nations invol ving m ni mumwage and overtine that are filed on or after
Cctober 1, 1993, penalties are cal culated as foll ows:

(a) a penalty equal to 110% of the wages determ ned to be due to the
enpl oyee will be inposed in all determnations issued by the departnent; but

(b) if none of the special circunstances of ARM 24.16. 7556 apply the
departnment will reduce the penalty to 55% of the wages determ ned to be due
provi ded t he enpl oyer pays the wages found due in the tinme period specified
in the determnation as well as a penalty equal to 55% of that anount.

(2) The penalty calculated according to this rule nmay be reduced only
upon the nutual agreenent of the parties and the departnent.

(3) Cdains for mninmum wage and overtine filed against enployers
covered by provisions of the Fair Labor Standards Act will be subject to the
penalty provisions of that Act. (Hi story: 39-3-202 and 39-3-403 MCA; | M,
39-3-206 MCA; NEW 1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24.16. 7562 through 24.16. 7565 reserved

24.16. 7566 PENALTY FOR CLAIMS I NVOLVI NG OTHER KINDS OF COMPENSATI ON
(1) For determinations involving clainms filed on or after October 1, 1993,
if none of the special circunstances of ARM 24.16. 7556 apply, penalties are
cal cul ated as foll ows:

(a) a penalty equal to 55% of the wages determned to be due to the
enpl oyee will be inposed in all determnations issued by the departnent; but
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(b) the departnent wll reduce the penalty to 15% of the wages
determined to be due if the enployer pays the wages found due in the tinme
period specified in the determnation as well as a penalty equal to 15% of
t hat anount .

(2) If a claim involves any of the special circunstances of ARM
24.16. 7556, the departnment will inpose the maxi num penalty allowed by | aw.

(3) The penalty calculated according to this rule nmay be reduced only
upon the nutual agreenent of the parties and the departnent. (H story: 39-
3-202 MCA; WP, 39-3-206 MCA; NEW 1994 MAR p. 1152, Eff. 5/1/94.)

Rul es 24. 16. 7567 and 24. 16. 7568 reserved

24.16. 7569 PENALTY FOR M XED CLAI M5 (1) Penalties for clains
involving nore than one type of wage claim are cal culated by applying the
appropriate adm nistrative penalty rule to each conponent of the claimthat
is determined to be valid. (H story: 39-3-202 MCA, | MP, 39-3-206 MCA, NEW
1994 MAR p. 1152, Eff. 5/1/94.)

Sub- Chapters 76 through 89 reserved

NEXT PACE | S 24-1231
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Chapter 17. Prevailing Wages For Public Wrks Projects

Subchapter 1 General Provisions

24.17.101 PURPOSE AND SCOPE (1) These rules are adopted pursuant to
18-2-431, MCA, giving the comm ssioner rul emaking authority to inplenent the
Mont ana Prevailing Wage | aw, commonly known as Montana's "Little Davi s-Bacon”
Act (18-2-401, et seq., MCA). The purpose of the above referenced statutes
and these rules is to protect |ocal |abor markets, to maintain the general
wel fare of Montana workers on public works projects, to elimnate wage
cutting as a nethod of conpeting for public contracts, to maintain wages and
rates paid on public works at a level sufficient to attract highly skilled
| aborers performng quality workmanship and to prevent the rate of wages from
adversely affecting the equal opportunity of Mntana contractors to bid on
publ i c worKks.

(2) In 1931, the legislature enacted the Montana "Littl e Davi s-Bacon”
Act . The Act requires a hiring preference for Mntana workers in al
contracts let for public works, a 50% preference on public works projects,
excluding projects involving the expenditure of federal aid funds or where
residency preference laws are specifically prohibited by federal |aw, and
enpowers the comm ssioner to determ ne the m ni numwage rates to be paid to
all workers on public work contracts.

Rule 24.17.102 reserved

24.17.103 DEFINITIONS As wused in this subchapter, the follow ng
definitions apply, unless the context of the rule clearly indicates
ot herw se

(1) "Act" means 18-2-401 through 18-2-432, MCA

(2) "Adverse decision" neans a decision by the departnent,
or a hearing officer that is not favorable to the party who wi shes to have
t he decision revi ened.

(3) "Apprentice" neans a worker enployed to learn a skilled trade under
a witten apprenticeship agreenent registered with the departnent or the U S
bureau of apprenticeship and training.

(4) "Bona fide resident of Montana" is defined at 18-2-401, MCA

(5) "Comm ssioner"” neans the comm ssioner of |abor and industry, as
provi ded by 2-15-1701, MCA

(6) "Certified payroll records"” mean payroll records of an
enpl oyer which show the rates and hours paid and any deductions therefrom
made by the enployer on a public works contract job and which have been
verified by or on behalf of the enployer as being conplete and accurate.

(7) "Conplaint" means:

(a) a witten conplaint alleging non-paynent of the standard prevailing
wage on a public works contract job;

(b) a witten request for an audit of an enployer's payroll on a public
wor ks contract job; or
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(c) afield investigation by the departnent of an enpl oyer's payroll on
a public works contract job.

(8) "Day" nmeans a cal endar day.

(9) "Departnent” neans the departnment of Ilabor and industry, as
provi ded by 2-15-1701, MCA

(10) "Determ nation" means a decision by the departnent which states the
anount of wages and penalty (if any) that nmay be owed for |abor perfornmed on

a public works contract job.

(11) "District" neans a prevailing wage district as established under
18- 2-411, MCA

(12) "Enploy" has the same neaning as provided by 39-3-201,

(13) "Enpl oyee" has the same neaning as provided by 39-3-201, MCA and
i ncludes any | aborer, nechanic, skilled, unskilled and sem skilled |aborer
and apprentices enployed by a contractor, subcontractor or enployer and
engaged in the performance of services directly upon or inmmedi ately adjacent
to the job site. The term does not include nmaterial suppliers or their
enpl oyees who do not perform services at the job site.

(14) "Enployer" has the same neaning as provided by 39-3-201, MCA and
i ncludes contractors and subcontractors.

(15) "Formal hearing"” neans a contested case, held by a departnent
hearing officer, pursuant to Title 2, chapter 4, part 6, MCA

(16) "Penalty" nmeans the statutory penalty provided by 18-2-407, MCA
whi ch is assessed by the departnent against the enployer and which is paid to
t he enpl oyee in addition to the wages owed.

(17) "Public contracting agency" includes:
the state of Montana or any political subdivision thereof;

) the Montana university system

) any local government or political subdivision thereof;

) school districts, irrigation districts, or other public authorities
organi zed under the |aws of the state of Mntana; or

(e) any board, council, comm ssion, trustees or other public body
acting as or on behalf of a public agency.

(18) "Prevailing wage" or "standard prevailing rate of wages" neans the
standard prevailing rate of wages, as provided by 18-2-401, MCA and as
adopted by the departnent for work on public works contracts. The standard
prevailing rate of wages determ ned according to these rules is not a
prescribed wage rate, but is rather a mninmum at or above which an
i ndi vi dual perform ng | abor on a public works project nmust be conpensat ed.

(19) "Redeterm nation" neans an informal review by the departnent, based
upon new or additional information supplied by a party who has received an
adverse determ nation

(20) "Wages" have the sanme neaning as provided by 18-2-401, 18-2-412,
and 39-3-201, MCA

Rul es 24.17.104 through 24.17.106 reserved
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24.17.107 PREVAI LI NG WAGE DI STRI CTS ESTABLI SHED

(1) Pursuant to 18-2-411, MCA, the conm ssioner has established 10
districts for the purpose of setting the standard prevailing rate of wages
for construction services (other than heavy construction or highway
construction) and non-construction services. Heavy construction and hi ghway
construction rates are set on a state-w de basis, as provided by 18-2-411,

(2) The districts are conposed of the follow ng counti es:

(a) District 1. Flathead, Lake, Lincoln, and Sanders;

(b) District 22 Mneral, Mssoula, and Ravalli;

(c) District 3: Beaverhead, Deer Lodge, Ganite, Mdison, Powell, and
Silver Bow;

(d) District 4: Bl ai ne, Cascade, Choteau, Gdacier, Hll, Liberty,
Pondera, Teton, and Tool e;

(e) District 5. Broadwater, Jefferson, Lewis and C ark, and Meagher

(f) District 6: Gllatin, Park, and Sweet G ass;

(g) District 7: Fergus, Golden Valley, Judith Basin, Missel shell
Petrol eum and Weat | and;

(h) District 8 Big Horn, Carbon, Rosebud, Stillwater, Treasure, and
Yel | owst one;

(i) Dstrict 9: Daniels, Garfield, MCone, Phillips, Richland,
Roosevel t, Sheridan, and Vall ey;

(j) District 10: Carter, Custer, Dawson, Fallon, Prairie, Powder
Ri ver, and W baux.

Rul es 24.17.108 through 24.17.120 reserved

24.17.121 ESTABLI SHI NG THE STANDARD PREVAI LI NG RATE OF WAGES AND FRI NGE
BENEFI TS (1) The comm ssioner shall establish the standard prevailing rate
of wages and fringe benefits for the various occupations in each district.
Except as used in (2) and (3), the term"prevailing rate of wages" includes
bot h wages and fringe benefits.

(2) Based on survey data collected by the departnent for each district,

the comm ssioner will conpile wage rate information for a given occupation
that reflects wage rates actually paid to workers engaged in public works or
commercial projects. The departnment wll survey those construction

contractors who appear on a list of contractors registered pursuant to Title
39, chapter 9, MCA, as of Cctober 22 of that year, with respect to those
wor kers perform ng work according to commerci al building codes. Wge rates
for each occupation will be set using the follow ng procedure:

(a) If a mnimmof five or nore workers is reported for the occupation
within the district, and 50% or nore of those workers receive the sanme wage,
that rate is the district prevailing wage rate, provided that the rate does
not exceed the collectively bargained rate for that occupation in that
district. As provided by 18-2-402, MCA, the prevailing wage rate cannot
exceed the collectively bargai ned wage rate.
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(b) If five or nore workers are reported for the occupation within the
district, but 50% of those workers are not paid the sane rate, the weighted
average wage rate, weighted by the nunber of workers, is the district
prevailing wage rate, provided that the rate does not exceed the collectively
bargai ned rate for that occupation in that district. As provided by 18-2-
402, MCA, the prevailing wage rate cannot exceed the collectively bargained
wage rate.

(c) If less than five workers are reported for the occupation wthin
the district, the district prevailing wage rate is the collectively bargai ned
rate for that occupation in that district.

(d)y If a collective bargaining agreenent does not exist for the
occupation in that district, a weighted average wage rate for the district
wei ght ed by nunber of workers will be conputed using data submtted from al
contiguous districts. Districts and their contiguous districts are as
fol | ows:

(i) District 1 (Flathead, Lincoln, Sanders, Lake counties): districts
2, 3, 4, and 5.

(ii) District 2 (Mssoula, Ravalli, and Mneral counties): districts 1
and 3.

(iti) Dstrict 3 (Ganite, Powell, Deer Lodge, Silver Bow, Madison, and
Beaver head counties): districts 1, 2, 5, and 6.

(iv) District 4 (Cascade, Choteau, Toole, Liberty, dacier, Pondera,
Teton, HIl, and Blaine counties): districts 1, 5, 7, and 9.

(v) District 5 (Lewws and Cark, Broadwater, Meagher, and Jefferson
counties): districts 1, 3, 4, 6, and 7.

(vi) District 6 (Gllatin, Park, and Sweet Gass counties): districts 3,
5, 7, and 8.

(vii) District 7 (Wheatland, Fergus, Misselshell, Petroleum Colden
Val | ey, and Judith Basin counties): districts 4, 5, 6, 8, and 9.

(viii) District 8 (Stillwater, Yellowstone, Rosebud, Treasure, Big
Horn, and Carbon counties): districts 6, 7, 9, and 10.

(ix) District 9 (Valley, Phillips, Sheridan, Daniels, Garfield, MCone,
Ri chl and, and Roosevelt counties): districts 4, 7, 8, and 10.

(x) District 10 (Carter, Wbaux, Dawson, Fallon, Prairie, Custer, and
Powder River counties): districts 8 and 9.

(e) If contiguous district data do not sum to a mninmum of five
wor kers, a statew de wei ghted average wage rate will be calculated for the
occupati on.

(f) If a mnimumof five workers is not reported for the occupation in
the entire state, no rate will be established for that occupation.
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(3) Based on survey data collected by the department of |abor and
i ndustry, for each district, the comm ssioner will conpile fringe benefit
information for a given occupation by district that reflects fringe benefits
actually paid to workers engaged in public works or comercial projects. The
departnment will survey those construction contractors who appear on a |ist of
contractors registered pursuant to Title 39, chapter 9, MCA as of Cctober 22
of that year, wth respect to those workers performng work according to
commercial building codes. A single fringe benefit rate for each occupation

will be set for bona fide benefits paid or contributed to approved pl ans,
funds or prograns for health insurance, life insurance, pension or
retirement, vacations, holidays and sick |eave, wusing the follow ng
procedur e:

(a) If amnimumof five or nore workers is reported for the occupation
within the district, and 50%or nore of those workers receive the sane doll ar
val ue of fringe benefits, that rate is the district prevailing fringe benefit
rate, provided that the rate does not exceed the collectively bargained rate
for that occupation in that district. As provided by 18-2-402, MCA, the
prevailing fringe benefit rate cannot exceed the collectively bargained rate.

(b) If five or nore workers are reported for the occupation within the
district, but 50% of those workers are not paid the sane fringe benefit rate,
t he wei ghted average fringe benefit rate, weighted by the nunber of workers,
is the district prevailing fringe benefit rate, provided that the rate does
not exceed the collectively bargained rate for that occupation in that
district. As provided by 18-2-402, MCA, the prevailing fringe benefit rate
cannot exceed the collectively bargained rate.

(c) If less than five workers are reported for the occupation within
the district, the district prevailing fringe benefit rate is the collectively
bar gai ned fringe benefit rate for that occupation in that district.

(d)y If a collective bargaining agreenent does not exist for the
occupation in that district, but a mninmmof five workers are reported in
t he conbi ned contiguous districts, a weighted average fringe benefit rate for
the district, weighted by the nunber of workers, will be conputed using data
submtted from all contiguous districts. Districts and their contiguous
districts are the same as provided by (2)(d) of this rule.

(e) If contiguous district fringe benefit data do not sumto a m ni num
of five workers, statew de weighted average fringe benefit rates wll be
cal cul ated for the occupati on.

(f) If a mnimumof five workers are not reported for the occupation in
the entire state, no fringe benefit rate will be established for that
occupati on.

(4) The conm ssioner may request clarification, additional information
or independent verification of information submtted pursuant to this rule.

(5) The conmi ssioner will annually incorporate the federal Davis-Bacon
Act wage rates established for Mntana as the state heavy and highway
construction rates. Bui | di ng construction services prevailing wage rates
will be updated annually, and nonconstruction services will be updated in
odd- nunber ed years.
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(6) In the event of an incorrect prevailing wage rate being published,
the comm ssioner will review additional data submtted to determ ne that the
rate is incorrect. |If found to be incorrect, the prevailing wage rate wll
revert to the last published rate that was adopted via the rul emaki ng and
public hearing process. For tenporary rates which have not been adopted via
the rulemaking and the public hearing process, an anended rate wll be
cal cul ated based on information collected and subm tted.

(7) 1t is the obligation of any person having possession or know edge
of wage rate information, including collective bargaining agreenents that the
conm ssioner should consider, or it is desired that the conm ssioner
consider, to tinmely deliver such information to the conm ssioner.

(8) Wage information nmay be considered by the comm ssioner only if such
information is delivered to the Departnent of Labor and Industry, P.QO Box
1728, Hel ena, Montana 59624-1728, within the tinme set by the comm ssioner.

(9) Wthin each district, the comm ssioner considers current wage rate
information on file and sets the standard prevailing rate of wages for each
craft, trade, occupation, or type of workers. Except as provided in (2), al
rates shall be adopted in accordance with ARM 24.17.127.

Rul es 24.17.122 and 24.17.123 reserved

24.17.124 DEPARTMENT ASSI STANCE AND NEW JOB CLASSI FI CATI ON RATES (1)
Assistance in determning the nature of public works projects and whether
heavy, highway or building construction prevailing wage rates apply, can be
obt ai ned through the office of the comm ssioner of |abor and industry. Any
determ nation or assistance provided by the conm ssioner's office is based
solely on the facts as presented to the conmm ssioner in the specific request
for assistance.

(2) If the conmm ssioner receives a witten request for a rate that does
not exist for a particular craft, trade, or occupation, the conm ssioner nmay
set an interim advisory rate that may be used by the public contracting
agency or public contractor until the rate is published in accordance with
ARM 24.17.127. Such rates will not be established nore frequently than once
every three nonths.

(3) At least 30 days prior to advertising for bids or letting a
contract for a public works project, a public contracting agency may request
that a new job classification and conmmensurate rate of wages and fringe
benefits be established for a particular craft, classification or type of
wor ker needed for a project. The comm ssioner wll establish a standard
prevailing rate of wages for any craft, classification or type of worker for
whi ch no rate has been previously determnm ned.

(4) A request for a new project job classification and comrensurate
rate of wages and benefits does not relieve a contractor fromthe obligation
to classify and pay workers in accordance with annually established standard
prevailing wage rates pending the establishnment of a new job classification
and wage rates.

(5 A request for a new job classification and rate of wages shall
i ncl ude:

(a) identification of the project by nanme, nunber or description and
| ocati on;

(b) the nanme and address of the public contracting agency and the
successful public contractor if a contract for work on the project has been
awar ded;

(c) the nane, address and signature of the requesting party, and the
name, address and signature of a requesting party's representative;
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(d) each proposed job classification and rate of wages request ed;
(e) a brief description of the project and the character of the work to
rforned;

(f) a detailed description of the job requirenents, work to be
performed and skills involved in each proposed job classification;

(g) an explanation as to why none of the classifications established
for the standard prevailing rate of wages is applicable;

(h) any witten itens of information or docunents the requesting party
desires to be consi dered;

(i) the nanes and addresses of all parties entitled to notice and a
signed and dated certificate showing that a copy of the request was nmailed to
each.

(6) A request for a new job classification and rate of wages nust
est abl i sh:

(a) that the project is of such an wunusual character that its
performance requires unique skills not traditionally perfornmed by any craft
classification or type of worker for which there has been established a
standard prevailing rate of wages;

(b) that there exists a classification of workers who commonly perform
wor k i nvol ving such unique skills at the proposed rate of wages.

Rul es 24.17.125 and 24.17.126 reserved

24.17.127 ADOPTION OF STANDARD PREVAILING RATE OF WAGES (1) The
commissioner's determination of minimum wage rates, including fringe benefits
for health and welfare, pension contributions and travel allowance, by craft,
classification or type of worker, and by character of project, are adopted in
accordance with the Montana Administrative Procedure Act and rules
implementing such act.

(a) A notice of proposed adoption of the commissioner's determination
is published in the Montana Administrative Register 30 to 45 days prior to
adoption according to regular publication dates scheduled in ARM 1.2.419.

(b) Adopted wage rates are effective until superseded and replaced by a
subsequent adoption.

(c) The wage rates applicable to a particular public works project are
those in effect at the time the bid specifications are advertised.

(d) The wage rates proposed and the wage rates adopted are incorporated
by reference in respective notices published in the Montana Administrative
Register.
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(e) The current building construction services rates are contained in
the 2002 version of "The State of Montana Prevailing Wage Rates - Building
Construction Services" publication.

(f) The current non-construction services rates are contained in the
2001 wversion of "The State of Montana Prevailing Wage Rates - Service
Occupations" publication.

(g) The current heavy and highway construction services rates are

contained in the 2002 version of "The State of Montana Prevailing Wage Rates
- Heavy and Highway Construction Services" publication.

(2) The commissioner maintains a mailing list of interested persons and
agencies. A copy of any notice, proposed rate of wages, adopted rates, wages
or other information are distributed to each addressee. All others may

obtain a copy or be included on the mailing list upon request to the Office
of Research and Analysis, Workforce Services Division, Department of Labor
and Industry, 840 Helena Avenue, Helena, MT 59601. Copies of adopted wage
rates are available at reproduction cost for a period of five years following
their effective date.

(3) The standard prevailing rates of wages are hereby adopted and
incorporated by reference. Copies of the rates are available upon request
from the Office of Research and Analysis, Workforce Services Division,
Department of Labor and Industry, 840 Helena Avenue, Helena, MT 59601, (406)
444-2430.

Rul es 24.17.128 through 24.17.140 reserved

24.17. 141 OCBLI GATIONS OF PARTIES REGARDING THE PAYMENT OF
PREVAI LI NG WAGES (1) Montana |aw requires paynent of the standard
prevailing rate of wages on public works contracts. Public contracting
agenci es, contractors, and subcontractors and enpl oyers each have a role in
conmplying with the prevailing wage | aws.

(2) Assistance in determning the nature of public works projects
and whet her heavy, highway or building construction prevailing wage rates
apply, can be obtained through the office of the conm ssioner of |abor and
industry. Any determ nation or assistance provided by the conm ssioner's
office is based solely on the facts as presented to the conm ssioner in the
speci fic request for assistance.

(3) Pursuant to 18-2-422, MCA, a public contracting agency is
obligated to include in its bid specifications and public works contracts a
provision that the contractors, subcontractors and enpl oyers nust pay the
standard prevailing rate of wages in the performance of the public works
contract, and specify what those rates are. As provided in 18-2-403, MCA
the failure of the public contracting agency to include such provisions
subjects the public contracting agency to liability for any underpai d wages
owed by any contractor, subcontractor or enployer for the performance of the
public works contract.
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(4) Pursuant to 18-2-403, MCA, if the public contracting agency
i ncl udes the required provisions regardi ng paynment of the standard prevailing
rate of wages, the contractor, subcontractor or enployer that signs the
contract with the public contracting agency is obligated to ensure that the
appropriate standard prevailing rate of wages is paid to each enployee
perform ng construction services in performance of the public works contract,
and is liable for any underpaid wages or fringe benefits.

(5) As provided in 18-2-406, MCA, each contractor, subcontractor
or enpl oyer must post the wage scale to be paid for work done in performance
of the public works contract in a prom nent and accessible site on the
project or work area from the first day of work and continued for the
duration of the project. Failure to pay at |east the standard prevailing
rate of wages subjects each contractor, subcontractor or enployer to
penalties and fees as provided by | aw

(6) In order to ensure conpliance with Montana's prevailing wage
| aws, public contracting agencies, contractors, subcontractors and enpl oyers
may enter into contractual agreements that specify that each contractor
subcontractor or enployer working on the public works contract has an
obligation to ensure that any person, firmor entity performng any portion
of the public works contract for which the contractor, subcontractor or
enpl oyer is responsible, is paid the applicable standard prevailing rate of
wages. The terns of the contract nmay include a provision for the
i ndemmi fication of a party that is required to pay underpai d wages on behal f
of any other person, firmor entity that failed to properly pay the required
prevailing wage.

(7) The failure of a contractor, subcontractor or enployer to
comply with the provisions of 18-2-412, MCA, regarding the acceptable
alternative nethods of paying the standard prevailing rate of wages, may
subject that party to penalties as provided by | aw and damages or obligations
as specified by contract.

Rul es 24.17.142 and 24.17. 143 reserved

24.17.144 OBLI GATI ONS OF PUBLI C CONTRACTI NG AGENCI ES

(1) A public contracting agency nust include in the bid specifications
and contracts for any public works the foll ow ng:

(a) An unequivocal agreenment by the contractor to give preference to
enpl oynent of bona fide Mntana residents in conpliance with 18-2-403(1),
MCA. For any construction project,__excluding projects involving the
expenditure of federal aid funds or where residency preference laws are
specifically prohibited by federal law, the bid specifications and the
contract shall provide that at |east 50% of the workers (including workers
enpl oyed by subcontractors) will be bona fide Montana residents in conpliance
with 18-2-403(1) and 18-2-409, MCA. In the case of a particular contractor
such percentage of Mntana residents shall be nodified to conply with any
witten directive by the comm ssioner specifying a different percentage.
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(b) An unequi vocal agreenent by the contractor that a worker (including
wor kers enpl oyed by a subcontractor) performng | abor on the project wll be
paid the applicable standard prevailing rate of wages as determ ned by the
conmi Ssi oner .

(c) A listing of standard prevailing wage rates including fringe
benefits determned by the comm ssioner applicable to the public works
contract.

(d) The contract provisions nust clearly show that the contractor and
its subcontractors are bound to pay wages at rates determned by the
conmi ssioner, and to give required preferences.

(2) If a contract for public works is to be perfornmed in nore than one
district where a different standard prevailing rate of wages is established
for a particular craft, classification or type of worker, the highest rate is
the rate to be included in the bid specifications and contract provision.

(3) Wenever a public works project is accepted by a public contracting
agency, the agency shall pronptly send to the departnent a notice of
acceptance and the conpletion date of the project. This notice is required
only if the public works project is covered by the Act.

(4) If a public contracting agency fails to conply wth the
requi renents of this rule, the obligation to pay the standard prevailing rate
of wages will be placed on the public contracting agency and the contractor
may be relieved of such obligation.

Rul es 24.17.145 and 24.17. 146 reserved

24.17.147 OBLI GATI ONS OF EMPLOYERS, CONTRACTORS AND SUBCONTRACTORS (1)
Al'l contractors and subcontractors shall give preference in hiring to bona
fide Montana residents in the performance of public works contracts.

(a) In the performance of a public works contract for a construction
project, a contractor, subcontractor or enployer shall ensure that at |east
50% of all workers perform ng | abor under the contract for public works are
bona fide Montana residents.

(b) For cause as provided in 18-2-409, MCA, a contractor, subcontractor
or enployer may in witing request that the comm ssioner nodify percentage
residency requirenments on a particular project. 1In requesting the variance,
the contractor, subcontractor or enployer nust document in witing any and
all neasures taken in assessing the availability of bona fide Montana

enpl oyees including, but not limted to, contacting local job service
of fi ces, newspaper advertising, and contacting |ocal union halls, tenporary
or personnel agencies. The conm ssioner may nodify or waive residency

requi renents under the provision of the statute and shall by witten
directive notify the contracting agency of any such nodification or waiver.
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(2) Al contractors, subcontractors and enpl oyers shall classify each
enpl oyee who perfornms |abor on a public works project according to the
applicabl e standard prevailing rate of wages for such craft, classification
or type of enployee established by the conm ssioner, and shall pay each such
enpl oyee a rate of wages not |ess than the standard prevailing rate.

Rul es 24.17. 148 through 24.17.160 reserved

24.17. 161 Dl VIDI NG PRAJECTS PROHI BI TED (1) Public contracting
agenci es shall not divide a public works project into nore than one contract
for the purpose of avoiding conpliance.

(2) Wen naking a determ nation of whether the public agency divided a
contract to avoid conpliance, the conm ssioner shall consider the facts and
circunstances in any given situation including, but not limted to, the
followi ng matters:

(a) the physical separation of project structures;

(b) whether a single public works project includes several types of
i nprovenents or structures;

(c) the anticipated outconme of the particular inprovenents or
structures the agency plans to fund;

(d) whether the structures or inprovenents are simlar to one another
and conbine to forma single, logical entity having one overall purpose or
function;

(e) whether the work on the project is performed in one time period or
in several phases as conponents of a larger entity;

(f) whether a contractor, subcontractor or enployer and their enpl oyees
are the sane or substantially the sane throughout the particul ar project;

(g) the manner in which the public contracting agency and the
contractors, subcontractors or enployers admnister and inplenment the
proj ect; and

(h) other relevant matters as nmay arise in any particul ar case.

(3) Wen the conm ssioner determnes that a public contracting agency
has divided a public works project to avoid conpliance, the comm ssioner
shall issue an order conpelling conpliance. The order shall be witten and
shall offer the public contracting agency the opportunity to contest the
order.

Rul es 24.17.162 through 24.17.170 reserved

24.17.171 APPRENTICES (1) Apprentices are those persons enpl oyed and
individually registered in bona fide apprenticeship prograns registered with
or recogni zed by the departnent's bureau of apprenticeship and training or
the U S. bureau of apprenticeship and training.

(2) An enployer is limted in the nunber of apprentices permtted on
the job site for any class or type of enployee based on the allowable ratio
of apprentices to journeynen specified in the approved program Thi s
requi renment applies to the work site unless otherw se stat ed.
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(3) An apprentice nust register 30 days prior to the date the
apprentice starts work on the project. An apprenticeship ratio is determ ned
on a daily basis for each work week, based on the nunber of journeynen
enpl oyed on site. Any enployee who is not registered or otherw se enpl oyed
as stated in this rule, shall be paid not |ess than the applicable wage rate
on the wage determ nation for the class or type or work actually perforned.
| f an enpl oyer exceeds or has exceeded the allowable ratio of apprentices to
journey-level workers, the apprentice(s) who has the earliest starting date
on the public works project is the apprentice who may be paid the percentage
of pay specified in the apprenticeship agreenent. |If the records kept by the
enpl oyer do not identify which apprentice started on which date, in the event
the ratio is exceeded on any given day, all of the enployer's apprentices
wor ki ng on the public works project nmust be paid the prevailing wage for that
work week. In the event the Montana apprenticeship and training registration
agency or the U S. bureau of apprenticeship and training wthdraws approval
of an apprenticeship program or deens the programto be out of conpliance,
the contractor, subcontractor or enployer shall no longer be permtted to
utilize apprentices at less than the applicable predetermned rate for the
class or type of work performed until determined in conpliance or an
accept abl e programis approved.

Subchapter 2 Reserved

Subchapter 3 Records And Paynents

24.17.301 REQU RED RECORDS (1) Al contractors, subcontractors or
enpl oyers perform ng work on public works contracts shall nake and maintain
for a period of three years from the conpletion of work upon such public
wor ks projects, records necessary to determ ne whether the prevailing rate of
wage and overtine has been or is being paid to enployees upon public works
proj ect s.

(2) In addition to the certification required by ARM 24.17. 307, records
necessary to determ ne whether the prevailing wage rate and overtine wages
have been or are being paid nust include, but are not limted to, records of:

(a) the name, address, and social security nunber of each enpl oyee;

(b) the work classification or craft of each enpl oyee;

(c) the rate or rates of nonetary wages and fringe benefits paid to
each enpl oyee, including:

(i) the amount of paynent (if any) for travel expenses;

(i1) the amount of paynent (if any) for per di em expenses;

(i11) the amount of paynent (if any) for other reinbursed expenses; and

(iv) the fair market value of any other benefits provided to the
enpl oyee by the enployer, such as allow ng personal use of a conpany vehicle
by the enpl oyee and the value of meals and | odging directly furnished by the
enpl oyer;

(d) the rate or rates of fringe benefits paynents nade in |lieu of those
required to be provided to each enpl oyee;
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(e) total daily and weekly conpensation paid to each enpl oyee;

(f) the daily and weekly hours worked by each enpl oyee, specified by
actual cal endar date; and if the enployee worked in nore than one craft or
classification for which different rates were payable, the records shall show
the nunmber of hours in each day worked at the different crafts or
cl assifications;

(g) apprenticeship and training agreenents and standards;

(h) any deduction, rebates or refunds taken fromeach enpl oyee's tota
conpensati on and actual wages paid; and

(i) any payroll and other records pertaining to the enploynment of
enpl oyees on a public works project.

(3) Wen apprentices are enployed on a public works project, the
records must clearly distinguish themfromother enpl oyees. The records nust
also clearly identify the date each apprentice started working on the public
wor ks project and nust include verification of apprenticeship registration.

(4) Wen a contractor, subcontractor or enployer enploys an enpl oyee on
public works projects and non-public works projects during the sane work week
and the enployee is paid a rate of pay which is less than the prevailing wage
rate when worki ng on a non-public works project, the enpl oyer nust separately
record the hours worked on the public works contract projects and those hours
wor ked el sewhere.

Rul es 24.17.302 and 24.17. 303 reserved

24.17. 304 RECORDS AVAILABILITY (1) Every enployer (including a
contractor or subcontractor) performng work on a public works project shal
make available to the departnent records necessary to determne if the
prevailing wage rate has been or is being paid to enployees on the public
wor ks project. Such records shall be made available for inspection and
transcription within 72 hours of an on-site inspection, within five days of a
mai |l -in request or at such later tine as may be specified by the departnent.

Rul es 24.17.305 and 24.17. 306 reserved
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24.17.307 PAYROLL CERTIFICATION (1) Wen a prevailing wage conpl ai nt
has been filed wth the departnment or when the departnent has otherw se
received evidence indicating that a violation has occurred, or when the
departnent undertakes an audit, the departnent shall send a letter requesting
copies of the contractor, subcontractor or enployer's payroll records. The
records requested will include those enunerated in ARM 24.17.301, and shal
be forwarded to the departnment within five days. Included with the records
must be a statenment with respect to the wages paid each enployee. Thi s
statenment shall be executed by the contractor, subcontractor, enployer or by
an authorized officer or enployee of the contractor, subcontractor or
enpl oyer who supervi ses the paynent of wages, and shall certify the payrol
records, or copies thereof, are true and accurate and reflect all paynents
and deductions made for enpl oyees enployed on the public works project for
each week.

Rul es 24.17.308 through 24.17. 310 reserved

24.17.311 FULL PAYMENT REQUIRED (1) Each contractor, subcontractor or
enpl oyer shall pay each enployee not |less than the prevailing wage rate
requi red unconditionally, w thout subsequent rebate, and except as provided
in (2), wthout deductions for:

(a) neals;

(b) I odging;

(c) transportation; or

(d) use of small tools.

(2) A contractor, subcontractor or enployer nmay nmake deductions if such
deductions are in a formprescribed by the comm ssioner and consistent with
federal WH 347 payroll form avail able at www dol.gov and are either:

(a) required by |law,

(b) required or allowed by a collective bargai ni ng agreenent between a
bona fide | abor organization and the contractor, subcontractor or enployer;
or

(c) expressed in a witten or oral agreenent carried out in practice or
in fact and nutually understood between an enployee and an enployer and
undertaken at the beginning of enploynent. Such an agreenent nust concern
the fair market value of other benefits provided to the enployee by the
enpl oyer such as neals and lodging directly furnished by the enployer,
enpl oyee use of conpany vehicles, or other simlar itens not regularly or
customarily provided.

Rul es 24.17.312 through 24.17. 315 reserved

24.17.316 WAGE AVERAG NG PROHI BITED (1) A contractor, subcontractor
or enployer may not reduce an enployee's regular rate of pay for work on
projects not subject to the prevailing wage rate | aws when the reduction in
pay has the effect of the enpl oyee not receiving the prevailing rate of wage
for work perfornmed on the public works project.

(2) As used in this rule, "regular rate" has the same neani ng as that
defined in ARM 24. 16. 2512.

(3) Wien making a determ nation of whether a contractor, subcontractor
or enployer has reduced an enployee's regular rate in violation of (1) of
this rule, the departnent shall consider

(a) the timng of the wage rate reduction;

(b) whether the wage rate reducti on was nade pursuant to an established

pl an;
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(c) whether the wage rate reduction is applied equally to all enpl oyees
in simlar job classifications;

(d) whether the wage rate reductions are applied to enpl oyees enpl oyed
on public works projects, but not to enpl oyees enployed only on projects not
subject to the prevailing wage rate | aws; and

(e) other considerations as the facts and circunstances of a particul ar
matter may reveal

Rul es 24.17.317 through 24.17. 320 reserved

24.17. 321 PAYMENT OF FRINGE BENEFITS (1) Al contractors,
subcontractors and enployers that are required to pay enployees the
prevailing rate of wages nust pay no less than the hourly rate of pay and
fringe benefits as determ ned by the conm ssioner.

(2) Apprentices nust be paid the percentage of the basic hourly rate
required, based on the total tine in the craft, and/or fringe benefits
specified in the enployers' registered apprenticeship standards. If the
apprentice perforns |abor which is subject to a higher wage rate either by
contract or by law than that specified in the apprenticeship standards, the
hi gher wage rate shall be paid by the contractor, subcontractor or enployer.

If the standards are silent on the paynent of fringes, the apprentice is to
receive the full amunt of the fringe benefits stipulated on the wage
deci si on.

(3) The provisions of this rule are net when the anount of the fringe
benefit or benefits is paid to the enployee, in cash, or irrevocable
contributions are nmade to a trustee or a third party adm nistering a fringe
benefit or benefits program

(4) Wen a contractor, subcontractor or enployer pays an hourly rate of
pay which exceeds that determ ned by the conm ssioner, the anmount by which
the rate is exceeded nmay be credited toward paynent of the amount of fringe
benefits determ ned by the conm ssioner for the trade or occupation.

(5) Wen a contractor, subcontractor or enployer pays a rate for any
one fringe benefit which exceeds that which is determned for the fringe
benefit, the amount by which the rate is exceeded may be credited toward
paynment of the anount to be paid for all fringe benefits as determ ned by the
conmi ssioner for the trade or occupation.

(6) Wen a contractor, subcontractor or enployer pays an anount for
fringe benefits which exceeds the anobunt of fringe benefits established by
the conmm ssioner, the excess anount may be credited towards the hourly rate
of pay. In order for the credit to apply, the contractor, subcontractor or
enpl oyer nust have the anobunt paid for fringe benefits separately identified
as required by ARM 24.17.301(2).

(7) Contributions to fringe benefit plans nust be nade not
| ess than quarterly.

Rul es 24.17.322 through 24.17. 325 reserved
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24.17.326 OVERTI ME WAGES COVPUTATIONS (1) Were an enpl oyee perforns
work in one or nore classifications which provide for one or nore hourly
rates of pay, the enployee nust be paid, in addition to the straight tine
hourly earnings for all hours worked, a sum determ ned by nultiplying one
hal f the wei ghted average of the hourly rates by the nunber of hours worked
in excess of 40 per week.

(2) Fringe benefits nust be paid for all hours worked, including the
overtinme hours. Wen determning the hourly wage rate for overtinme purposes,
t he amount paid for fringe benefits shall be excluded fromthe conputations
when determ ning the overtime rate. For exanple, an enpl oyee who earns $15
per hour plus $3 per hour in fringe benefits and works 42 hours in a week is
entitled to $600 ($15/hr x 40 hours) + $45 ($22.50/hr x 2 hours) + $126
($3/hr x 42 hours) = $771 for that week.

Subchapter 4 Reserved

Subchapter 5 Construction Services

24.17.501 PUBLI C WORKS CONTRACTS FOR CONSTRUCTI ON SERVI CES SUBJECT TO
PREVAI LI NG RATES (1) Public works contracts for construction services where
the total contract price is nore than $25,000 are subject to standard
prevailing wage requirenents, and include building construction, heavy
construction, and hi ghway constructi on.

(2) Building construction projects generally are the constructions of
sheltered enclosures with wal k-in access for housing persons, machinery,
equi prent, or supplies. It includes all construction of such structures
incidental installation of wutilities and equi pnment, both above and bel ow
grade level, as well as incidental grading, utilities and paving.

(a) Examples of building construction include, but are not limted to,
alterations and additions to buildings, apartnent buildings (5 stories and
above), arenas (closed), auditoriuns, autonobile parking garages, banks and
financial buildings, barracks, churches, ~city halls, ~civic centers,
commerci al buildings, court houses, detention facilities, dormtories, farm
bui | di ngs, fire stations, hospi tal s, hot el s, i ndustri al bui | di ngs,
institutional buildings, libraries, mausol euns, notels, nuseuns, nursing and
conval escent facilities, office buildings, out-patient clinics, passenger and
freight termnal buildings, police stations, post offices, power plants,
prefabricated buil dings, renmodel i ng  bui |l di ngs, renovating buil dings,
repairing buildings, restaurants, schools, service stations, shopping
centers, stores, subway stations, theaters, warehouses, water and sewage
treatnment plants (buildings only), etc.

(b) Projects involving the construction, alteration, or repair of
single famly individual dwelling units, houses, or apartnent buildings of
not nore than four stories in height and consisting of not nore than eight
l[iving units, are not subject to the prevailing wage rates.
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(3) Hi ghway construction projects include, but are not limted to, the
construction, alteration, or repair of roads, streets, highways, runways,
t axi ways, alleys, trails, paths, and parking areas, bridges constructed or
repaired in conjunction with highway work, and other simlar projects not
incidental to building construction or heavy construction.

(a) Hi ghway construction projects include, but are not limted to,
al l eys, base courses, bitumnous treatnents, bridle paths, concrete pavenent,
curbs, excavation and enbanknment (for road construction), fencing (highway),
grade crossing elimnation (overpasses or underpasses), guard rails on
hi ghways, hi ghway signs, highway bridges (overpasses, underpasses, grade
separation), nedians, parking lots, parkways, resurfacing streets and
hi ghways, roadbeds, roadways, runways, shoul ders, stabilizing courses, storm
sewers incidental to road construction, street paving, surface courses,
taxi ways, and trails.

(4) Heavy construction projects include, but are not limted to, those
projects that are not properly classified as either "building construction",
or "highway construction.”

(a) Heavy construction projects include, but are not limted to,
antenna towers, bridges (major bridges designed for comrercial navigation),
breakwat ers, caissons (other than building or highway), canals, channels,
channel cut-offs, chem cal conplexes or facilities (other than buil dings),
cof ferdans, coke ovens, dans, denmplition (not incidental to construction),
di kes, docks, drainage projects, dredging projects, electrification projects
(outdoor), fish hatcheries, flood control projects, industrial incinerators

(other than building), irrigation projects, jetties, kilns, |and drainage
(not incidental to other construction), land leveling (not incidental to
ot her construction), land reclamation, |evees, |ocks and waterways, oil
refineries (other than buildings), pipe lines, ponds, punping stations
(prefabricated drop-in units-not bui | di ngs), railroad construction,
reservoirs, revetnents, sewage collection and disposal Ilines, sewers

(sanitary, storm etc.), shoreline maintenance, ski tows, storage tanks,
sw nmi ng pool s (outdoor), subways (other than buildings), tipples, tunnels,
unshel tered piers and wharves, viaducts (other than highway), water mains,
wat erway construction, water supply lines (not incidental to building), water
and sewage treatnent plants (other than buildings) and wells.

Rul es 24.17.502 through 24.17.510 reserved

24.17.511 COWERCI AL SUPPLIER DEFINED (1) As used in this chapter,
the term"commercial supplier” nmeans a person, firmor entity that regularly
furni shes goods and supplies to the public or to a particular sector or
industry. The termincludes both retail and whol esal e operations, but does
not include a person, firmor entity that limts its sales or production
output from any single source or place of operation for use solely in the
performance of public works contracts.
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(2) As used in this rule, the term"goods and supplies” neans tangible
items, materials or commodities that are produced or manufactured for use or
incorporation in construction projects. The termincludes both itens that
are produced or manufactured to a standard size, grade or dinmension, as well
as itens that are specially manufactured or produced on a "to order” or "nade
to neasure" basis.

Rul es 24.17.512 and 24.17.513 reserved

24.17.514 COWERCI AL SUPPLI ERS NOT' SUBJECT TO PREVAI LI NG WAGE LAWS
(1) A commercial supplier of goods and supplies is not subject to Montana's
prevailing wage | aws unl ess that supplier acts as a construction contractor,
subcontractor or enployer on the public works contract by perform ng on-site
| abor.

(2) Enployees of a comercial supplier who are engaged in the
performance of services directly upon the job site nust be paid the
applicable prevailing wage rate for the classification of work perforned.

(3) For the purposes of this rule, the term"construction work" neans
| abor that is perforned after the comrercial supplier delivers the goods or
supplies. The fact that a commercial supplier charges for delivery (based on
di stance fromthe comercial supplier's location to the job site) does not
transformthe delivery into "construction work".

(a) As an exanple, the dunping of gravel from a belly-dunp trailer
even if the dunping is done in a long row, is considered to be part of the
delivery of the gravel. However, if the driver of the delivery vehicle
performs "shovel work" after the load is dunped, that "shovel work" is
considered to be "construction work".

(b) As another exanple, ready-m xed concrete is delivered by a
commerci al supplier fromthe mxer truck to a particular |ocation on the job
site. The mxer truck operator is delivering the concrete when the operator
directs the flow of concrete down the delivery chute that is attached to the
m xer truck, even if that flow is directed into a form that has been
assenbled by others in place. Further novenent or manipulation of the
concrete, after it |eaves the end of the delivery chute, such as distributing
the concrete evenly in the formwith a shovel or screeding the concrete,
constitutes "construction work".

(c) As another exanple, a comrercial supplier delivers road oil to a
public works contract site in a tank truck. The transfer of the road oi
from the tank truck to a storage tank or into a road oiler truck is
considered to be delivery wthin the meaning of this rule. However, if the
supplier's tank truck also sprays the road oil directly on the road surface,
that spraying operation is considered to be "construction work™ for which the
prevailing rate of wages nust be paid.

(d) As another exanple, a comercial supplier of cabinets is not
engaging in "construction work"™ by delivering the cabinets to a particular
| ocation or locations in a building that is being constructed pursuant to a
public works contract. However, any installation work done to attach the
cabinets to the building, or work perforned after the cabinets are attached
to the building, constitutes "construction work" within the neaning of this
rul e.

Rul es 24.17.515 through 24.17.520 reserved
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24.17.521 CLASSI FYI NG EMPLOYEES FOR CONSTRUCTI ON SERVI CES

(1) Al enployers on public works contracts for construction services
(i ncluding contractors and subcontractors) shall classify each enpl oyee who
perfornms | abor on a public works contract project according to the applicable
standard prevailing rate of wages for such craft, classification or type of
enpl oyee established by the conm ssioner, and shall pay each enployee a rate

of wages not less than the standard prevailing rate. In instances where an
enpl oyee perforns duties and tasks associated with other crafts for 30
m nutes or |less per day, the enployee would still receive the appropriate

rate of wages established for the enployee's primary craft classification.

Rul es 24.17.522 through 24.17.525 reserved

24.17.526 PRQJIECTS OF A M XED NATURE (1) Prevailing wage projects
wi Il use either the heavy, highway, or building construction prevailing wage
rates. In certain cases, multiple wage schedul es should be included in the
bi d docunent .

(2) A guideline referred to as the "20%test" can generally be foll owed
to determ ne when the heavy, highway, or building construction prevailing
wage rates should be used for construction contracts.

(a) This guideline is applied when, for exanple, a project is
principally a contract for heavy or highway construction, but building
construction is a "significant conponent” of the project (where the budget
for building construction exceeds 20% of the total anticipated construction
contract amount). The project engineer should then include both the heavy or
hi ghway construction rates and building construction rates in the bid
docunent .

(b) The sanme "20% test" concept would apply to a project which is
principally a contract for building construction, but also includes nore than
20% of the contract price for non-building construction activity. In such
cases, the contract should include both the building construction rates and
heavy or hi ghway construction prevailing wage rates in the bid docunent.

(c) In a project of a mxed nature where the 20% gui deline applies, a
contractor may pay the higher of the rates (on a craft-by-craft basis) for
all work perforned under the contract. However, in a project of a mxed
nature, the contractor is not required to pay at a rate higher than is
applicable for the craft for the type of work being perforned.

(3) Only one schedule of rates (either building construction, heavy
construction or highway construction) is issued if a particular type of
construction activity is nmerely "incidental” in conparison to the overal
character of the entire project. For the purpose of this rule, "incidental"
nmeans that the work in question either constitutes |ess than 20% of the total
contract price, or the work in question costs |less than $1, 000, 000.
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Subchapter 6 Non-construction Services
Rul es 24.17.601 through 24.17.613 reserved

24.17.614 "SITE OF WORK" FOR NON CONSTRUCTI ON SERVI CES

(1) Unlike construction services, which by their very nature are
performed at a specific site of work, many non-construction services can be
performed at the place of business of the public contracting agency or at the
pl ace of the contractor. The fact that non-construction services are
rendered at |ocations away from the place of business of the governnenta
entity does not change the requirenent that the prevailing wage nust be paid
under the contract.

(2) As an exanple, school hot |unches under a food service contract
could be prepared at the kitchen of a school where the food is being served,
or the food could be prepared at the caterer's own kitchen and transported to
the school. Regardless of where the food is being prepared, however, the
enpl oyees nust be paid the prevailing wage.

Rul es 24.17.615 through 24.17.620 reserved

24.17.621 CLASSI FYI NG EMPLOYEES FOR NON- CONSTRUCTI ON SERVI CES

(1) Al'l employers on public works contracts for non-construction
services (including contractors and subcontractors) shall classify each
enpl oyee who perforns | abor on a public works contract project according to
the applicable standard prevailing rate of wages for such craft,
classification or type of enployee established by the comm ssioner, and shal
pay each such enployee a rate of wages not |ess than the standard prevailing
rate.

(2) The prohibition against dividing projects so as to avoid paynent of
the prevailing wages, as provided in [NEWRULE VI1I], is also applicable to
public works contracts invol ving non-construction services.

Subchapter 7 Reserved

Subchapt er 8 Conpl ai nt Process
Rul es 24.17.801 through 24.17.813 reserved

24.17.814 COVWPUTATION OF TIME PERFODS (1) In conputing any period of
tinme prescribed or allowed by these rules or any applicable statute, the day
of the act, event, or default after which the designated tinme period begins
torun is not to be included. The last day of the period so conputed is to
be included, unless it is a Saturday, Sunday, or a |egal holiday, in which
event the period runs until the end of the next day which is not one of the
aforenmenti oned days. A half holiday is not a holiday, but is considered as a
regul ar day.

Cct ober 9, 2002 Page 180 of 188



(2) For the purpose of these rules, an itemsent to the departnment is
tinely if it is either postmarked or received by the departnent by not |ater
than the |l ast day of the tinme period.

(3) An itemwhich does not have a postrmark is considered received as of
the date it is date-stanped by the departnent.

Rul es 24.17.815 and 24.17.816 reserved

24.17.817 FACSIMLE FILINGS (1) Any docunent required or allowed to
be filed with the departnent nmay be filed by neans of a telephonic facsimle
conmuni cati on device (fax).

(2) Filings with the departnent by facsimle are subject to the
foll owi ng conditions:

(a) afiling nust conformw th all applicable rules, except that only
one copy of a docunment need be filed by facsimle even when nultiple copies
ot herwi se woul d be required,;

(b) if a docunent is received after 5:00 p.m nountain tinme, the date
of filing of that docunment, for purposes of these rules, will be the date of
t he next regular work day; and

(c) the original docunment and any copies nust be received by the
departnment within five days of the facsimle transmttal or the filing wll
not be recognized as tinely.

(3) The failure, malfunction, or unavailability of facsimle equipnent
does not excuse a party fromthe requirenents of tinmely filing.

Rul es 24.17.818 through 24.17.820 reserved

24.17.821 FILING COWLAINTS (1) Conplaints may be filed whenever an
enpl oyee allegedly has not received the prevailing wages and/or fringe
benefits due. These wages can be, but are not |limted to, health and
wel fare, pension, vacation, overtime, or regular wages.

(2) A conplaint may be filed by:

(a) the enpl oyee;

(b) the estate of an enpl oyee;

(c) an authorized representative of the comm ssioner, on behalf of an
enpl oyee or group of enpl oyees;

(d) an authorized representative of an enployee, such as a union
busi ness agent; or

(e) other persons or entities who can denonstrate that they have a
direct pecuniary interest in seeing that wages are properly paid on public
wor ks contracts. Such other persons or entities include, but are not limted
to, conpetitors of the enployer that unsuccessfully bid on the public works
contract.

(3) A conplaint nust be reduced to witing on the formfurni shed by the
conm ssioner or in a format acceptable to the comm ssioner and signed by the
conpl ai ni ng party.

(4) Wage conplaint fornms can be obtained from the Labor Standards
Bur eau, Enpl oynent Rel ations Division, Departnent of Labor and Industry, 1805
Prospect Avenue, P.O Box 6518, Hel ena, Mntana 59624-6518. The tel ephone
nunber is 406-444-5600.

(a) Wen requested by mail or telephone, the wage conplaint formis
mailed to the claimant by the departnment with a letter of instruction. The
claim conplaint nmust be filled out in detail, signed by the clainmnt and
notarized. The formthen nust be returned to the | abor standards bureau.

(5) Field investigations may be commenced by the comm ssioner w thout a
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conpl ai nt having been fil ed.

24.17.822 JURISDICTIONAL REVIEW (1) Upon receipt by the departnent of
a conplaint, the conplaint is reviewed to decide jurisdictional coverage.

(a) If it appears the work is subject to federal prevailing wage | aws,
the conplainant is advised to contact the U S. departnent of |abor.

(b) If it appears that state prevailing wage |aws apply and not nore
than three years have elapsed since the alleged occurrence of inproper
paynent, the process is continued.

(2) Information is obtained to decide if the job is exenpt from
prevailing wage requirenents. If the job is exenpt, the conplainant is
notified and the file is closed. If the job is not exenpt, the conplaint
process i s continued.

Rule 24.17.823 reserved

24.17.824 REQUESTI NG PARTY'S FAI LURE TO PROVI DE | NFORNMATI ON

(1) If the party requesting the investigation fails to provide
i nformati on requested by the departnment within tine franes specified by the
departnent, the departnment may dismiss the conplaint.

Rul es 24.17.825 and 24.17.826 reserved

24.17.827 EMPLOYER RESPONSE TO COMPLAINT (1) A conplaint is comenced
when a letter is nmailed to the enpl oyer, contractor or subcontractor by the
departnment notifying the enployer, contractor or subcontractor of the
conpl aint and requesting certified payroll records.

(2) A copy of the letter is sent to all parties involved in the
conpl ai nt:

(a) the enployee(s), if a wage conplaint was filed;

(b) the prine contractor, if the conplaint was filed against a
subcontract or

(c) the contracting agencies and their agent, if identified; and

(d) the architect(s) or engineer(s) who prepared the bid specifications
for the contracting agency.

(3) An enployer nust file a witten response to the conplaint. The
response nust be on either the formprovided by the departnent or presented
inasimlar formt.
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(4) To be tinely, the enployer's witten response nust be postnarked or
delivered to the departnent by the date specified by the departnent. Upon
tinmely request and for good cause shown, the departnent may all ow additi ona
time for response.

(5) Failure of the enployer to tinely respond to the conmplaint wll
result in the entry of a determ nation adverse to the enployer

Rule 24.17.828 reserved

24.17.829 DEPARTMENT REVI EW OF EMPLOYER RECORDS (1) |f the enpl oyer
conplies and submts the requested records, they are examned to determne if
a violation has occurred. The records are reviewed in accordance with ARM
24.17. 301.

(2) In addition, the records are reviewed to determne if the enployer
has a fringe benefit fund, plan, or program and whether the fund, plan, or
program neets the requirenments of the Enployee Retirenment |ncone Security Act
of 1974 or that such fund, plan, or program is approved by the U.S.
departnment of | abor.

(3) In addition, the records are reviewed to determ ne whether the
enpl oyer has contributed with the trust fund or private insurance conpany the
benefits being cl ai ned.

(4) If an inspection of the records reveals no violation, a letter is
sent to the enployer advising that the records are in order, no violations
have been found and the file is closed. A copy of the letter is sent to al
parties invol ved.

(5) If an inspection of the information submitted by the enployer
reveals a violation, the investigation is continued.

Rule 24.17.830 reserved

24.17.831 DETERM NATION (1) Following the expiration of the period
for an enployer to respond to a conplaint, the departnent will nmake a witten
determ nati on of the wages and penalty owed, if any.

(2) A copy of the witten determnation will be mailed to each party
involved with the conplaint and attorneys of record at their |ast known
addr ess.

(3) A party who receives an adverse decision may request either a
redeterm nation or a formal hearing. The request nust be in witing and
specify whether a redeterm nation or a hearing is requested.

Rul es 24.17.832 and 24.17.833 reserved

24.17.834 REQUEST FOR REDETERM NATION (1) A party who has received an
adverse decision may request a redeterm nation.

(2) The request for a redeterm nation nust be made within 15 days of
the date the determnation is mailed. The request for a redeterm nation nust
be in witing and nust include new or additional information relevant to the
i ssue(s) in dispute which the departnent is to consider.

(3) After receiving a tinely request for a redeterm nation which
i ncludes new or additional information, the departnment will issue a witten
redeterm nation and nmail a copy to the parties.

(4) The departnment will only issue one redeterm nation for each party
who has recei ved an adverse deci sion.

(5) If a request for a redetermnation is not tinely received, a
default order will be issued. Any question as to whether the request is
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timely will be resolved upon judicial review
Rul es 24.17.835 and 24.17.836 reserved

24.17.837 REQUEST FOR FORVAL HEARING (1) A party who has received an
adverse decision froma conpliance specialist my request a formal hearing.
The request for a formal hearing nust be nmade within 15 days of the date
either the determnation or the redetermnation is mailed to the party.

(2) A request nust be in witing, nmailed as specified in the adverse
deci sion, and include the follow ng:

(a) the nane and address of the requesting party;

t he nane and address of the opposing party; and

a statement that the party desires a hearing.

Upon receiving a tinely, witten request for a formal hearing, the
departnment will commence contested case proceedings. Any question as to
whet her the request is tinmely will be resolved upon judicial review

b
c
3

NN

24.17.838 MNANDATORY, NONBINDING MEDIATION (1) If a formal hearing is
requested, the parties are required to fully present their cases at a
nmedi ation, prior to the formal hearing.

(2) Such nediation shall be conpleted within 20 days of the request for
formal hearing.

(3) The nediation process is mandatory, informal, held in
private without a verbatim record and is confidential in nature. All
communi cati ons and evidence fromthe nediation are confidential.

(4) The nediator, appointed by the departnent, wll issue a report
followi ng the nedi ati on process reconmmendi ng a solution to the dispute. The
medi ator's report is without judicial or admnistrative authority and i s not
bi nding on the parties.

(5) MNothing in this rule precludes the parties fromagreeing to pursue
additional voluntary nonbinding nediation in an effort to resolve the
di sput e.

Rul es 24.17.839 and 24.17.840 reserved

24.17.841 DEFAULT ORDERS AND DI SM SSALS (1) A default order will be
issued if the enployer, contractor, subcontractor and/or the contracting
agency fails totinely file a witten response to the determ nati on.

(2) The default order will specify the amount owed by the enployer
contractor, subcontractor or the contracting agency to the enpl oyee as wages
and/ or penalties.

(3) Adismssal will be issued if there is a finding of no nerit to the
conpl ai nt.

(4) Appeals of default orders and dism ssals nmust be nade in witing
within 15 days of the date the default order or dismssal was mailed to the
requesting party.

(5) Any question as to whether the appeal is tinely will be resolved
upon judicial review

Rul es 24.17.842 and 24.17.843 reserved

24.17.844 REQUEST FOR RELIEF ITF MAIL IS NOT RECEI VED

(1) A party alleging that it did not receive tinely notice by mail of
the conpl aint, determ nation or hearing process provided by these rul es has
the burden of proving that the party should be granted relief. The party
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seeking relief must present clear and convincing evidence to rebut the
statutory presunption that a letter duly directed and nmailed was received in
the regul ar course of the mail, as provided in 26-1-602, MCA

(2) Al questions regarding alleged non-receipt of mail, or whether a
request for a redetermnation, a formal hearing, or an appeal was tinely nade
nmust be resol ved upon judicial review

(3) Once a judgnent is issued by a district court concerning a
deci sion, any request for relief nust be directed to the district court by a
party (not the departnment on behalf of a party) pursuant to the Rules of
Cvil Procedure and be in the formrequired by the district court.

Rul es 24.17.845 and 24.17.846 reserved

24.17.847 APPEAL OF FORMAL HEARING (1) A party who has received an
adverse deci sion may request an appeal. Appeal of a formal hearing order is
made to district court.

(2) The tinme period in which to nake an appeal is within 30 days of the
date the decision of the hearing officer is mailed. The appeal nust
specifically identify the hearing officer's alleged error.

Rul es 24.17.848 through 24.17.850 reserved

24.17.851 CRITERIA TO DETERM NE PENALTY AND COST | MPOSI TI ON

(1) The comm ssioner shall consider the followng mtigating and
aggravating circunstances when determ ning the anount of any civil penalty to
be assessed against a contractor, subcontractor, or enployer found in
violation of the terns of the public works contract and shall cite the
circunstances the conm ssioner finds to be applicable:

(a) the actions of the contractor, subcontractor or enployer in
response to previous violations, if any, of statutes and rul es;

(b) prior violations, if any, of statutes and rul es;

(c) the opportunity and degree of difficulty to conply;

(d) the magnitude and seriousness of the violation, including instances
of aggravated or willful violation, or gross negligence; or
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(e) whether the contractor, subcontractor or enployer knew or should
have known of the violation.

(2) 1t shall be the responsibility of the contractor, subcontractor or
enployer to provide the commssioner wth evidence of any mtigating
circunstances set out in (1) of this rule.

(3) In arriving at the actual anmount of the penalty and costs, the
conm ssi oner shall consider the anmount of the underpaynent of wages, if any,
in violation of any statute or rule.

(4) Notwi thstanding any other section of this rule, the conm ssioner
shall consider all mtigating circunstances presented by the contractor,
subcontractor or enployer for the purpose of reducing the amount of the civil
penalty to be assessed.

Subchapter 9 Entities Not Eligible for Public Wrks Contracts

24.17.901 CONTRACT INELIGBILITY/ DEBARVMENT (1) After notice and an
opportunity to be heard, the conm ssioner, acting by and through the
departnment, may determ ne that a contractor, subcontractor or enployer is
debarred or ineligible to receive public works contracts for a period of up
to three years. A contractor, subcontractor or enployer, regardless of
entity form wll be determined to be ineligible if the enployer
aggravatedly, willfully, or with gross negligence violates the provisions of
Title 18, chapter 2, MCA, including but not limted to, actions such as:

(a) failing or refusing to pay the prevailing rate of wages to
enpl oyees enpl oyed on public works projects;

(b) failing to respond to inquiries from the departnent to supply

necessary payroll information and generally failing to cooperate in the
i nvestigation of the prevailing wage investigation; or
(c) submtting falsified payroll information to the departnent.

(2) Before placing a contractor, subcontractor or enployer on the
ineligible debarnment |ist, the comm ssioner shall serve a notice of intended
action upon the contractor, subcontractor or enployer in the same manner as
service of a summons or by certified mail, return receipt requested. The
notice will include:

(a) a reference to 18-2-432, MCA

(b) a short and concise statenment of the matter(s) constituting a
violation of Title 18, chapter 2, MCA

(c) a statenent of the party's right to request a contested case
hearing and to be represented by counsel at such hearing, provided that any
such request nust be received by the conm ssioner in witing within 20 days
of service of the notice;

(d) a statenment that the party's name will be published on a |ist of
persons ineligible to receive public works contracts or subcontracts, unless
the party requests a contested case hearing; and

(e) a statenent that failure to make witten request to the
comm ssioner for a contested case hearing within the tine specified
constitutes a waiver of the right to a hearing.
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(3) If a contractor, subcontractor or enployer makes a tinely request
for a contested case hearing, a hearing will be held in accordance with the
Mont ana Admi ni strative Procedure Act.

(4) Upon the failure of the contractor, subcontractor or enployer to
request a contested case hearing within the tine specified, the comm ssioner

or the conmssioner's designee shall enter an order supporting the
ineligibility action.
(5) Debarnment applies both to a firmand individuals. In the case of a

firm it may be applied against any or all businesses in which a firm has
i nvol venent (i.e., joint ventures), or over which it has ownership or control
(i.e., subsidiaries). In the case of an individual, debarnment may be applied
to and enforced against any and all businesses in which the individual has
any level of interest, ownership or control.

(6) |If debarred by the federal governnent or any Mntana governnent
agency, a person may not bid on or otherw se participate in any public works
project or contract in any capacity (prime contractor, subcontractor,

supplier, etc.), including as a separate contractor, wuntil after the
conpletion of the entire debarnment period, whether or not the departnent
debars the individual. Debarnent proceedi ngs may conti nue even if the person
ceases doi ng business during the proceedings.

(7) If an individual is debarred by any agency of the federal

government for any period, the departnment may debar the individual for a
period up to that set by the federal governnment w thout need for further
debarnent proceedings. The only evidence required in a debarnment hearing in
a case based on an existing debarnment will be a certified copy of an order,
agency letter, or other final action declaring the debarnment in the other
jurisdiction. Presence of a certified order does not preclude the individual

from presenting evidence to dispute the proposed debarnent or its length. If
the individual is debarred by a branch or agency other than of the Mntana or
federal governnents (i.e., another state, a county, etc.), or if the

departnment may w sh a debarnent period exceeding that set by the other
Mont ana agency or federal government, the departnment nust hold debarnent
proceedi ngs before increasing the debarnent period.

(8) As used in this rule and ARM 24.17.906, the follow ng definitions
appl y:

(a) "Aggravatedly" nmeans circunstances that, in conjunction with an act
or omission in violation of Title 18, chapter 2, MCA serve to increase the
magni tude, enormty or reprehensi bl eness of the offense, violation, injury or
damage.

(b) "Debarnent” is an action taken or decision nmade by an agency, other
than tenporary determ nations of nonresponsibility or suspension, that
excludes a person from bidding on or participating in public works projects
and contracts.

(c) "Substantial financial interest” neans:

(i) an ownership interest, whether directly or indirectly, of at |east
20% of the entity; or

Cct ober 9, 2002 Page 187 of 188



(1i) control over the entity, whether directly or indirectly applied,
that is greater than any other single person or entity with an ownership
i nterest.

(d) "WIIfully" means that the act is done or omtted wth a purpose or
willingness to conmt the act or nake the omi ssion. It does not require any
intent to violate the law or to gain an advantage. The term has the sane
meani ng as provided by 1-1-204, MCA

(e) "Goss negligence" nmeans an action involving negligence in excess
of ordinary negligence.

Rul es 24.17.902 through 24.17.905 reserved
24.17.906 LIST OF INELIGBLES (1) The departnment will publish a Iist

of persons and entities that are ineligible to work on public works projects.
The list will specify the dates of ineligibility. The list is public

information and is available upon request from the departnent. The
departnment will update the |ist as needed.
(2) The list will contain the nane of ineligible enployers and the

names of any firns, corporations, partnerships or associations in which the
enpl oyer or its owner(s) have a substantial financial interest. Those nanes
will remain on the list for a period of three years fromthe date such nanes
were first published on the list. The three year period of ineligibility
will begin when the decision of the conm ssioner regarding ineligibility
becones final and no further appeals can be taken.

(3) An enployer who desires to be renoved from the list before the
expiration of three years nust show good cause for such renoval. Such
persons may petition the conmm ssioner at any tinme during the period of
ineligibility. The decision whether good cause exists to renove the enpl oyer
from the |ist before the three year period expires rests in the sound
di scretion of the comm ssioner. |In reviewng such petitions to determne if
good cause exists, the conm ssioner shall consider the follow ng matters:

(a) the history of the petitioner in taking all necessary nmeasures to
prevent or correct violations of statutes or rules;

(b) prior violations, if any, of statutes or rules;

(c) nmagnitude and seriousness of the violation; and

(d) other mtters which indicate to the conmssioner that the
petitioner is not likely to violate these rules in the future.
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